
 
TERMS AGREEMENT 

 
July 11, 2016 
 

To:                             PepsiCo, Inc. 
700 Anderson Hill Road 
Purchase, New York 10577 

 
Ladies and Gentlemen: 
  

We understand that PepsiCo, Inc., a North Carolina corporation (the “Company”), 
proposes to issue and sell €750,000,000 of its 0.875% Senior Notes due 2028 (the 
“Underwritten Securities”) subject to the terms and conditions stated herein and in the 
Underwriting Agreement Standard Provisions dated as of July 11, 2016 attached hereto as Annex 
A (the “Standard Provisions”). Each of the applicable provisions in the Standard Provisions is 
incorporated herein by reference in its entirety, and shall be deemed to be a part of this 
Agreement to the same extent as if such provisions had been set forth in full herein. We, the 
underwriters named below (the “Underwriters”), offer to purchase, severally and not jointly, the 
number or amount of Underwritten Securities opposite our names set forth below at a purchase 
price equal to 99.160% of the principal amount thereof. 
  

Underwriter   Principal 

Amount 

  

Deutsche Bank AG, London Branch   € 225,000
,000 

  

HSBC Bank plc   225,000,00
0 

  

UBS Limited   225,000,00
0 

  

Barclays Bank PLC   18,750,000   
BBVA Securities Inc.   18,750,000   
ING Bank NV, Belgian Branch   18,750,000   
Société Générale   18,750,000   
        

Total   € 750,000
,000 

  

  
  

The Underwritten Securities and the offering thereof shall have the following additional 
terms: 
  
Terms of the Underwritten Securities and the Offering 
  
Issuer:   PepsiCo, Inc. 
      
Trade Date:   July 11, 2016 
      



Time of Sale:   9:30 a.m. New York Time on the Trade Date 
      
Settlement Date (T+5):   July 18, 2016 
      
Closing Time:   9:00 a.m. New York Time on the Settlement Date 
      
Closing Location:   New York, New York 
      
Time of Sale Prospectus:   Base Prospectus dated July 25, 2014, preliminary prospectus 

supplement dated July 11, 2016 and free writing prospectus 
dated July 11, 2016 

      
Title of Securities:   0.875% Senior Notes due 2028 
      
Aggregate Principal Amount 
Offered: 

  €750,000,000 

      
Maturity Date:   July 18, 2028 
      
Interest Payment Dates:   Annually on each July 18, commencing on July 18, 2017. 
      
Benchmark Bund:   DBR 0.50% due February 15, 2026 
      
Benchmark Bund Yield:   -0.166% 
      
Spread to Benchmark Bund:   +107.1 bps 
      
Mid-Swap Yield:   0.435% 
      
Spread to Mid-Swap:   +47 bps 
      
Coupon:   0.875% 
      
Price to Public   99.660% 
  
 
(Issue Price):     
      
Proceeds to PepsiCo (Before 
Expenses): 

  €743,700,000 

      
Redemption for Tax Reasons:   The Company may redeem all, but not less than all, of the 

Underwritten Securities in the event of certain changes in the 
tax laws of the United States (or any taxing authority in the 
United States). This redemption would be at a redemption 
price equal to 100% of the principal amount, together with 
accrued and unpaid interest on the Underwritten Securities to, 
but not including, the date fixed for redemption. 



      
Redemption Provisions:   Prior to April 18, 2028, the greater of (i) 100% of the 

principal amount of the Underwritten Securities and (ii) the 
sum of the present values of the Remaining Scheduled 
Payments of principal and interest thereon (exclusive of 
interest accrued to the date of redemption) discounted to the 
redemption date on an annual basis (ACTUAL/ACTUAL 
(ICMA)) at the applicable Comparable Government Bond 
Rate plus 20 basis points, plus, in each case, accrued and 
unpaid interest to the date of redemption. 
  
On or after April 18, 2028 (three months prior to the maturity 
date of the Underwritten Securities), at a redemption price 
equal to 100% of the principal amount of the Underwritten 
Securities being redeemed, plus accrued and unpaid interest 
to the date of redemption. 
  
“Comparable Government Bond Rate” means, with respect to 
any redemption date, the price, expressed as a percentage 
(rounded to three decimal places, with 0.0005 being rounded 
upwards), at which the gross redemption yield on the 
Underwritten Securities to be redeemed, if they were to be 
purchased at such price on the third Business Day prior to the 
date fixed for redemption, would be equal to the gross 
redemption yield on such Business Day of the Comparable 
Government Bond on the basis of the middle market price of 
the Comparable Government Bond prevailing at 11:00 a.m. 
(London time) on such Business Day as determined by an 
independent investment bank selected by the Company. 
  
“Comparable Government Bond” means, in relation to any 
Comparable Government Bond Rate calculation, at the 
discretion of an independent investment bank selected by the 
Company, a German government bond whose maturity is 
closest to the maturity of the Underwritten Securities to be 
redeemed, or if such independent investment bank in its 
discretion considers that such similar bond is not in issue, 
such other German government bond as such independent 
investment bank may, with the advice of three brokers of, 
and/or market makers in, German government bonds selected 
by the Company, determine to be appropriate for determining 
the Comparable Government Bond Rate. 
  
“Remaining Scheduled Payments” means, with respect to 
each Underwritten Security to be redeemed, the remaining 
scheduled payments of the principal 

 
    thereof and interest thereon that would be due after the related 



redemption date but for such redemption; provided, however, 
that, if such redemption date is not an interest payment date 
with respect to such Underwritten Security, the amount of the 
next succeeding scheduled interest payment thereon will be 
deemed to be reduced by the amount of interest accrued 
thereon to such redemption date. 
  
“Business Day” means any day, other than a Saturday or 
Sunday, (1) which is not a day on which banking institutions 
in the City of New York or the City of London are authorized 
or required by law or executive order to close and (2) on 
which the Trans-European Automated Real-time Gross 
Settlement Express Transfer system (the TARGET2 system), 
or any successor thereto, operates. 

      
Daycount Fraction:   ACTUAL / ACTUAL 
      
CUSIP / ISIN / Common 
Code: 

  713448 DH8 / XS1446746189 / 144674618 

      
Currency of Payment:   All payments of interest and principal, including payments 

made upon any redemption of the Underwritten Securities, 
will be payable in euro. If, on or after the issuance of the 
Underwritten Securities, the euro is unavailable to the 
Company due to the imposition of exchange controls or other 
circumstances beyond the Company’s control or if the euro is 
no longer being used by the then member states of the 
European Monetary Union that have adopted the euro as their 
currency or for the settlement of transactions by public 
institutions of or within the international banking community, 
then all payments in respect of the Underwritten Securities 
will be made in U.S. dollars until the euro is again available 
to the Company or so used. 

      
Additional Amounts:   The Company will, subject to certain exceptions and 

limitations, pay as additional interest on the Underwritten 
Securities such additional amounts as are necessary in order 
that the net payment by the Company of the principal of and 
interest on the Underwritten Securities to a holder who is not 
a United States person, after withholding or deduction for any 
present or future tax, assessment or other governmental 
charge imposed by the United States or a taxing authority in 
the United States, will not be less than the amount provided in 
the Underwritten Securities to be then due and payable. 

      
Listing:   The Company intends to apply to list the Underwritten 

Securities on the New York Stock Exchange and expects 
trading in the Underwritten Securities to begin within 30 days 



after the date of their issuance. 
      
Minimum Denomination:   €100,000 and integral multiples of €1,000 
      
Joint Bookrunners:   Deutsche Bank AG, London Branch 

HSBC Bank plc 
UBS Limited 

      
Co-Managers:   Barclays Bank PLC 

BBVA Securities Inc. 
  
 
    ING Bank NV, Belgian Branch 

Société Générale 
      
Address for notices to the 
Representatives: 

  Deutsche Bank AG, London Branch 
Winchester House 
1 Great Winchester Street 
London EC2N 2DB 
  
HSBC Bank plc 
8 Canada Square 
London E14 5HQ 
  
UBS Limited 
1 Finsbury Avenue 
London EC2M 2PP 
United Kingdom 
Attn: Fixed Income Syndicate 

 
  

IN WITNESS WHEREOF, the parties hereto have executed this Terms Agreement as of the 
date first above written. 
  
  

LEGAL ADDRESSES AND BANKING DETAILS OF THE PARTIES 

 
____________________________________ 
 
_____________________________________ 
 
_____________________________________ 
 
_____________________________________ 
 

____________________________________ 
 
_____________________________________ 
 
_____________________________________ 
 
_____________________________________ 
 

  
  

  



Annex A 
  
PEPSICO, INC. 
  
Underwritten Securities 
  
UNDERWRITING AGREEMENT STANDARD PROVISIONS 
  
July 11, 2016 
  

From time to time, PepsiCo, Inc., a corporation organized under the laws of the State of 
North Carolina (the “Company”), may enter into one or more terms agreements (each, a “Terms 
Agreement”) in substantially the form of Exhibit A hereto, with such additions and deletions as 
the parties thereto may determine, and, subject to the terms and conditions stated herein and 
therein, to issue and sell certain securities (the “Securities”) to the underwriter or underwriters 
named in the applicable Terms Agreement (the “Underwriters,” which term shall include any 
underwriter substituted pursuant to Section 8 hereof). The provisions included herein (the 
“Standard Provisions”) shall be attached to and incorporated by reference into each Terms 
Agreement. 
  

Section 1. Definitions. The Company has filed with the Securities and Exchange 
Commission (the “Commission”) an “automatic shelf registration statement” as defined in Rule 
405 under the Securities Act of 1933, as amended (the “Securities Act”) on Form S-3 covering 
the registration of certain Securities of the Company to be issued and sold from time to time, in 
or pursuant to one or more offerings on terms to be determined at the time of sale, in accordance 
with Rule 415 under the Securities Act. Such registration statement (as so amended, if 
applicable), including the information, if any, deemed to be a part thereof pursuant to Rule 430B 
under the Securities Act (the “Rule 430 Information”), is referred to herein as the 
“Registration Statement”; and the base prospectus included in the Registration Statement at the 
time of filing (the “Base Prospectus”) and the final prospectus supplement relating to a 
particular offering of Underwritten Securities (as defined below) referred to in a Terms 
Agreement, in the forms first used to confirm sales of such Underwritten Securities (or in the 
form first made available to the Underwriters by the Company to meet requests of purchasers 
pursuant to Rule 173 under the Securities Act), are collectively referred to herein as the 
“Prospectus.” All references herein to the “Registration Statement” and the “Prospectus” shall 
be deemed to include all documents incorporated therein by reference which are filed by the 
Company pursuant to the Securities Exchange Act of 1934, as amended (the “Exchange Act”) or 
the Securities Act, prior to the execution of the applicable Terms Agreement. References herein 
to a “preliminary prospectus” relating to an offering of particular Underwritten Securities 
pursuant to a Terms Agreement shall be deemed to refer to the Base Prospectus and to the 
prospectus supplement (a “preliminary prospectus supplement”) relating to such Underwritten 
Securities that omitted Rule 430 Information or other information to be included upon pricing in 
a form of prospectus relating to such Underwritten Securities filed by the Company with the 
Commission pursuant to Rule 424(b) under the Securities Act and that was used prior to the 
initial delivery of the Prospectus relating to such Underwritten Securities to the Underwriters by 
the Company. 
  
  



For purposes of these Standard Provisions and the Terms Agreement relating to an offering 
of particular Underwritten Securities, “free writing prospectus” has the meaning set forth in 
Rule 405 under the Securities Act, and “Time of Sale Prospectus” means the Base Prospectus, 
the final preliminary prospectus supplement filed prior to the “Time of Sale” set forth in such 
Terms Agreement, together with any free writing prospectus or other information stated in such 
Terms Agreement to form part of the Time of Sale Prospectus. For purposes of these Standard 
Provisions, all references to the “Registration Statement,” “Prospectus,” “preliminary 
prospectus” or “Time of Sale Prospectus” or to any amendment or supplement to any of the 
foregoing shall be deemed to include any copy filed with the Commission pursuant to its 
Electronic Data Gathering, Analysis and Retrieval system (“EDGAR”). 
  

All references in these Standard Provisions to financial statements and schedules and other 
information which is “contained,” “included” or “stated” (or other references of like import) in 
the Registration Statement, preliminary prospectus, Time of Sale Prospectus or Prospectus shall 
be deemed to mean and include all such financial statements and schedules and other information 
which is incorporated by reference in the Registration Statement, the applicable preliminary 
prospectus, the applicable Time of Sale Prospectus or the applicable Prospectus, as the case may 
be, prior to the execution of the applicable Terms Agreement; and all references in these 
Standard Provisions to amendments or supplements to the Registration Statement, preliminary 
prospectus, Time of Sale Prospectus or Prospectus shall be deemed to include the filing of any 
document or portion of a document under the Exchange Act which is incorporated by reference 
in the Registration Statement, the applicable preliminary prospectus, the applicable Time of Sale 
Prospectus or the applicable Prospectus, as the case may be, after the execution of the applicable 
Terms Agreement. 
  

Section 2. Purchase and Sale of Securities by the Underwriters. Whenever the Company 
determines to make an offering of Securities to be governed by these Standard Provisions, the 
Company will enter into a Terms Agreement providing for the sale of such Securities to, and the 
purchase and offering thereof by, the Underwriters. The Terms Agreement relating to the 
offering of Securities shall specify the number or amount of Securities to be issued (the 
“Underwritten Securities”), the name of each Underwriter participating in such offering 
(subject to substitution as provided in Section 8 hereof) and the name of any Underwriter acting 
as manager or co-manager in connection with such offering, the number or amount of 
Underwritten Securities which each such Underwriter severally agrees to purchase, whether such 
offering is on a fixed or variable price basis and, if on a fixed price basis, the initial offering 
price, the price at which the Underwritten Securities are to be purchased by the Underwriters, the 
form, time, date and place of delivery and payment of the Underwritten Securities and any other 
material terms of the Underwritten Securities. The Terms Agreement may take the form of an 
exchange of any standard form of written telecommunication between the Company and the 
Underwriter or Underwriters, acting through the Underwriters’ representatives (the 
“Representatives”) identified as the joint bookrunners in the applicable Terms Agreement. Each 
offering of Underwritten Securities will be governed by these Standard Provisions, as 
supplemented by the applicable Terms Agreement. 
  

If so specified in the applicable Terms Agreement, the Company may grant the 
Underwriters the option to purchase at their election up to the number of additional Securities 
(the “Optional Securities”) set forth in such Terms Agreement at the purchase price per Security 
set forth therein, for the sole purpose of covering over-allotments of Securities in excess of the 



number of “Firm Securities” set forth in such Terms Agreement. Both Firm Securities and 
Optional Securities shall be deemed Underwritten Securities hereunder. Any such election to 
purchase Optional Securities may be exercised only once, and only by written notice from the 
Representative to the Company, given within a period of 30 calendar days after the date of such 
Terms Agreement and setting forth the aggregate number of Optional Securities to be purchased 
and the time and date on which such Optional Securities are to be delivered (which shall be a 
Closing Time (as defined below) hereunder), as determined by the Representative but in no event 
earlier than the initial Closing Date (as defined below) for the Firm Securities or, unless the 
Representative and the Company otherwise agree in writing, earlier than two or later than ten 
Business Days (as defined below) after the date of such notice. If the Company shall have 
granted such an option to the Underwriters, then in the event and to the extent that the 
Underwriters shall exercise such option as provided above, the Company will sell to each of the 
Underwriters, and each of the Underwriters will, severally and not jointly, purchase from the 
Company, at the purchase price set forth in such Terms Agreement, subject to adjustment as 
provided below, that portion of the number of Optional Securities as to which such option shall 
have been exercised (to be adjusted by the Representative so as to eliminate fractional Securities) 
determined by multiplying such number of Optional Securities by a fraction the numerator of 
which is the number of Firm Securities which such Underwriter is required to purchase as set 
forth opposite the name of such Underwriter in such Terms Agreement and the denominator of 
which is the aggregate number of Firm Securities that all of the Underwriters are required to 
purchase thereunder. 
  

As used herein, “Business Day” means any day, other than a Saturday or Sunday, (1) which 
is not a day on which banking institutions in the City of New York or the City of London are 
authorized or required by law or executive order to close and (2) on which the Trans-European 
Automated Real-time Gross Settlement Express Transfer system (the TARGET2 system), or any 
successor thereto, operates. 
  

Section 3. Underwriters’ Obligation to Purchase Underwritten Securities. The several 
commitments of the Underwriters to purchase the Underwritten Securities pursuant to the 
applicable Terms Agreement shall be deemed to have been made on the basis of the 
representations, warranties and agreements herein contained and shall be subject to the terms and 
conditions herein set forth. 
  

Section 4. Terms Agreement. No agreement for the purchase of the Underwritten Securities 
by the Underwriters will be deemed to exist until the Company and the Underwriters have 
executed a Terms Agreement. Each Terms Agreement will incorporate all applicable terms and 
provisions of these Standard Provisions as fully as though such terms and provisions were 
expressly stated therein. 
  

Section 5. Delivery of Certain Documents, Certificates, and Opinions. At each Closing 
Time, the Underwriters shall have received the following documents: 
  

(a) the opinion and disclosure letter of Davis Polk & Wardwell LLP, or other special New 
York counsel for the Company reasonably acceptable to the Representative; the opinion of 
internal counsel for the Company; and the opinion of Womble Carlyle Sandridge & Rice, LLP, 
or other special North Carolina counsel for the Company reasonably acceptable to the 
Representative, each dated as of the Closing Date, substantially in the respective forms of 



Exhibits B-1, B-2, B-3 and B-4 hereto, 
  

(b) the opinion of counsel to the Underwriters, selected by the Representative and 
reasonably acceptable to the Company, dated as of the Closing Date, in form and substance 
reasonably satisfactory to the Underwriters, 
  

(c) a certificate of the Assistant Secretary of the Company, dated as of the Closing Date, 
substantially in the form of Exhibit C hereto, and 
  

(d) a certificate of the Chief Financial Officer or Treasurer of the Company, dated as of the 
Closing Date, substantially in the form of Exhibit D hereto. 
  

Section 6. Certain Conditions Precedent to the Underwriters’ Obligations. The 
Underwriters’ obligation to purchase any Underwritten Securities will in all cases be subject to 
the accuracy of the representations and warranties of the Company set forth in Section 7 hereof 
(subject in the case of the representation in Section 7(i) to any dividend having been declared by 
the Board of Directors of the Company since the date hereof), to the receipt of the opinions and 
certificates to be delivered to the Underwriters pursuant to the terms of Section 5 hereof, to the 
accuracy of the statements of the Company’s officers made in each certificate to be furnished as 
provided herein, to the performance and observance by the Company of all covenants and 
agreements contained herein on its part to be performed and observed, in each case at the time 
the Company executes a Terms Agreement, at the Time of Sale and as of the applicable Closing 
Date, and (in each case) to the following additional conditions precedent, when and as specified: 
  

(a) As of the Closing Time for any Underwritten Securities, and with respect to the period 
from the date of the applicable Terms Agreement to and including the applicable Closing Time: 
  

(i) there shall not have occurred (A) any material adverse change (or development 
involving a prospective material adverse change) in the business, properties, earnings, or 
financial condition of the Company and its subsidiaries on a consolidated basis (a 
“Material Adverse Effect”) or (B) any suspension or material limitation of trading in the 
Company’s common stock, par value one and two-thirds cents (1-2/3 cents) per share, of 
the Company (“Common Stock”), by the Commission or the New York Stock Exchange, 
Inc. (the “NYSE”), the effect of any of which shall have made it impracticable, in the 
reasonable judgment of the Underwriters, to market such Underwritten Securities, such 
judgment to be based on relevant market conditions; 

  
(ii) there shall not have occurred (A) any suspension or material limitation of trading 

in securities generally on the NYSE, (B) a declaration of a general moratorium on 
commercial banking activities in New York by either Federal or New York State 
authorities, or (C) any outbreak or material escalation of hostilities or other national or 
international calamity or crisis, the effect of any of which shall have made it impracticable, 
in the judgment of the Underwriters, to market such Underwritten Securities, such judgment 
to be based on relevant market conditions; and 

  
(iii) there shall not have been issued any stop order suspending the effectiveness of the 

Registration Statement nor shall any proceedings for that purpose or pursuant to Section 8A 
of the Securities Act against the Company or related to the offering of the Underwritten 



Securities have been instituted or threatened. 
  

(b) The Underwriters will receive, upon execution and delivery of any applicable Terms 
Agreement, a letter from KPMG LLP, or such other independent registered public accounting 
firm as may be selected by the Company, containing statements and information of the type 
ordinarily included in accountants’ “comfort letters” to underwriters with respect to the financial 
statements and certain financial information of the Company contained in the Registration 
Statement, the final preliminary prospectus supplement and the Prospectus. 
  

(c) At each Closing Time, the Underwriters shall have received from KPMG LLP, or such 
other independent registered public accounting firm as may be selected by the Company, a letter, 
dated as of the Closing Date, to the effect that they reaffirm the statements made in the letter 
furnished pursuant to subsection (b) of this Section, except that the “cut off” date referred to 
therein shall be a date not more than five Business Days prior to the Closing Date. 
  

(d) On each Closing Date, the Underwriters shall have received from the Company such 
appropriate further information, certificates, and documents as the Company and the 
Underwriters shall have agreed, as reflected in the applicable Terms Agreement. 
  

(e) Subsequent to the execution and delivery of the applicable Terms Agreement and prior 
to the Closing Time, there shall not have been any material downgrading, nor any notice given of 
any intended or potential material downgrading or of a possible material change that does not 
indicate the direction of the possible material change, in the rating accorded any of the 
Company’s securities, including the Underwritten Securities, by either Moody’s Investors 
Service, Inc. or Standard & Poor’s Ratings Services, a division of S&P Global Inc. 
  

Section 7. Representations and Warranties of the Company. The Company represents and 
warrants to each Underwriter named in the applicable Terms Agreement, as of the date thereof, 
and as of each Closing Time, the following statements are and shall be true: 
  

(a) (i) The Registration Statement constitutes an “automatic shelf registration statement” (as 
defined in Rule 405 under the Securities Act) filed within three years of the date of the 
applicable Terms Agreement, (ii) the Company is a “well known seasoned issuer” (as defined in 
Rule 405 under the Securities Act), (iii) the Company has not received from the Commission any 
notice pursuant to Rule 401(g)(2) under the Securities Act objecting to the use of the automatic 
shelf registration statement form, (iv) the Registration Statement became effective upon filing 
with the Commission and no stop order suspending the effectiveness of the Registration 
Statement is in effect nor, to the Company’s knowledge, are any proceedings for such purpose 
pending before or threatened by the Commission, (v) as of the effective date of the Registration 
Statement (the “Effective Date”), the Company met the applicable requirements for use of Form 
S-3 under the Securities Act with respect to the registration under the Securities Act of the 
Securities, and (vi) as of the Effective Date, the Registration Statement met the requirements set 
forth in Rule 415(a)(1)(x) under the Securities Act and complied in all material respects with 
said Rule. 
  
  

(b) (i) Each document, if any, filed or to be filed pursuant to the Exchange Act or the 
Securities Act and incorporated or to be incorporated by reference in the Prospectus or Time of 



Sale Prospectus complies or will comply, in all material respects, with the applicable provisions 
of the Exchange Act or the Securities Act, as applicable, and the rules and regulations of the 
Commission thereunder, (ii) the Registration Statement does not contain any untrue statement of 
a material fact or omit to state a material fact required to be stated therein or necessary to make 
the statements therein not misleading, (iii) the Registration Statement and the Prospectus comply, 
in all material respects, with the Securities Act and the rules and regulations of the Commission 
thereunder, (iv) the Prospectus does not contain any untrue statement of a material fact or omit to 
state a material fact necessary to make the statements therein, in light of the circumstances under 
which they were made, not misleading, and (v) the Time of Sale Prospectus does not as of its 
date (which shall be the date of the preliminary prospectus supplement included therein, if 
applicable), and will not as of the Time of Sale and at the Closing Date, as then amended or 
supplemented by the Company, if applicable, contain any untrue statement of a material fact or 
omit to state a material fact necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading; provided, however, that the 
Company makes no representations and warranties as to information contained in or omitted 
from the Registration Statement, the Prospectus or the Time of Sale Prospectus in reliance upon 
and in conformity with information furnished in writing to the Company by the Underwriters 
expressly for use in the Registration Statement, the Prospectus or the Time of Sale Prospectus or 
any amendment or supplement thereto or the Statement of Eligibility and Qualification of the 
Trustee (the “Form T-1”) under the Trust Indenture Act of 1939, as amended (the “Trust 
Indenture Act”). 
  

(c) The Company is not an “ineligible issuer” in connection with the offering pursuant to 
Rules 164, 405 and 433 under the Securities Act. Any free writing prospectus that the Company 
is required to file pursuant to Rule 433(d) under the Securities Act has been, or will be, filed with 
the Commission in accordance with the requirements of the Securities Act and the applicable 
rules and regulations of the Commission thereunder. 
  

(d) The Company has been duly incorporated and is validly existing under the laws of the 
State of North Carolina, has the corporate power and authority to own its property and to conduct 
its business as described in the Time of Sale Prospectus and the Prospectus, and is duly qualified 
to transact business as a foreign corporation and is in good standing in each jurisdiction in which 
the conduct of its business or its ownership or leasing of property requires such qualification, 
except to the extent that the failure to be so qualified or in good standing would not have a 
Material Adverse Effect. 
  

(e) The applicable Terms Agreement, incorporating these Standard Provisions, as amended 
by agreement of the parties to the applicable Terms Agreement, as of the date of such Terms 
Agreement will have been duly authorized, executed and delivered by the Company. 
  

(f) The Underwritten Securities have been duly authorized and, when issued, executed, and 
authenticated in accordance with the provisions of the applicable indenture (the “Indenture”), or 
when countersigned by the trustee in accordance with the provisions of the Indenture, as the case 
may be, will be entitled to the benefits of the Indenture, and will be valid and binding obligations 
of the Company, enforceable against the Company in accordance with their respective terms, 
except as such enforceability 
may be limited by the laws of bankruptcy, insolvency, reorganization, fraudulent conveyance, 
moratorium, or similar laws relating to creditors’ rights generally, by any other federal or state 



laws, by rights of acceleration, if applicable, or by general principles of equity. 
  

(g) The Indenture has been duly qualified under the Trust Indenture Act and has been duly 
authorized, executed, and delivered by the Company and (assuming due authorization, valid 
execution, and delivery thereof by the trustee) is a valid and binding agreement of the Company, 
enforceable against the Company in accordance with its terms, except as such enforceability may 
be limited by the laws of bankruptcy, insolvency, reorganization, fraudulent conveyance, 
moratorium, or similar laws relating to creditors’ rights generally, by any other federal or state 
laws, by rights of acceleration, or by general principles of equity. 
  

(h) The execution and delivery of and performance by the Company of its obligations under 
the applicable Terms Agreement, incorporating these Standard Provisions as amended by 
agreement of the parties to such Terms Agreement and the Indenture and the issuance and sale of 
the Underwritten Securities, as the case may be, will not contravene any provision of any 
applicable law or of the Restated Articles of Incorporation or By-Laws of the Company, or of 
any agreement or other instrument binding upon the Company or any of its subsidiaries that is 
material to the Company and its subsidiaries taken as a whole, or of any judgment, order, or 
decree of any governmental body, agency, or court having jurisdiction over the Company or any 
of its subsidiaries, in each of the foregoing cases except as would not reasonably be expected to 
have a Material Adverse Effect, and no consent, approval, authorization, or order of or 
qualification with any governmental body or agency is, to the Company’s knowledge, required 
for the performance by the Company of its obligations under the applicable Terms Agreement, 
incorporating these Standard Provisions as amended by agreement of the parties to such Terms 
Agreement, or the issuance and sale of the Underwritten Securities, except such as may be 
required by Blue Sky laws or other securities laws of the various states in which the issuance and 
sale of the Underwritten Securities are offered and sold and except to the extent where the failure 
to obtain such consent, approval, authorization, order or qualification would not reasonably be 
expected to have a Material Adverse Effect. 
  

(i) There has not been any material adverse change (or development involving a prospective 
material adverse change) in the business, properties, earnings, or financial condition of the 
Company and its subsidiaries on a consolidated basis from that set forth in the Company’s last 
periodic report filed with the Commission under the Exchange Act and the rules and regulations 
promulgated thereunder. Since the respective dates as of which information is given in the 
Registration Statement, the Time of Sale Prospectus and the Prospectus, except as otherwise 
stated therein, there has been no dividend or distribution of any kind declared, paid or made by 
the Company on any class of its capital stock. 
  

(j) There are no legal or governmental proceedings pending or, to the Company’s 
knowledge, threatened, to which the Company or any of its subsidiaries is a party or to which 
any of the properties of the Company or any of its subsidiaries is subject that is required to be 
described in the Registration Statement, the Time of Sale Prospectus or the Prospectus and is not 
so described, or any applicable statute, regulation, contract, or other document that is required to 
be described in the Registration Statement, the Time of Sale Prospectus or the Prospectus that is 
not so described. 
  

(k) The Company’s independent registered public accounting firm who audited the financial 
statements and supporting schedules of the Company incorporated by reference in the 



Registration Statement are independent registered public accountants as required by the 
Securities Act. 
  

(l) The financial statements included or incorporated by reference in the Registration 
Statement, the Time of Sale Prospectus and the Prospectus, together with the related schedules 
and notes, present fairly the financial position of the Company and its consolidated subsidiaries 
at the dates indicated and the statement of operations, shareholders’ equity and cash flows of the 
Company and its consolidated subsidiaries for the periods specified; said financial statements 
have been prepared in conformity with U.S. generally accepted accounting principles (“GAAP”) 
applied on a consistent basis throughout the periods involved. The supporting schedules, if any, 
present fairly in accordance with GAAP the information required to be stated therein.  Any pro 
forma financial information and data included in the Registration Statement, the Time of Sale 
Prospectus and the Prospectus have been prepared in accordance with the requirements of 
Regulation S-X of the Securities Act, the assumptions used by management in the preparation of 
such pro forma financial information and data are reasonable under the circumstances, the pro 
forma adjustments used therein are appropriate to give effect to the transactions or circumstances 
described therein and the pro forma adjustments have been properly applied to the historical 
amounts in the compilation of that information and data. 
  

Section 8. Default by One or More of the Underwriters. If one or more of the Underwriters 
shall fail at the Closing Time to purchase the Underwritten Securities which it or they are 
obligated to purchase under the applicable Terms Agreement (the “Defaulted Securities”), then 
the remaining Underwriters shall have the right, within 24 hours thereafter, to make 
arrangements for one or more of the non-defaulting Underwriters, or any other underwriters, to 
purchase all, but not less than all, of the Defaulted Securities in such amounts as may be agreed 
upon and upon the terms herein set forth; if, however, the Underwriters shall not have completed 
such arrangements within such 24-hour period, then: 
  

(a) if the number or principal amount of Defaulted Securities does not exceed 10% of the 
number of Underwritten Securities to be purchased on such date pursuant to such Terms 
Agreement, the non-defaulting Underwriters shall be obligated, severally and not jointly, to 
purchase the full amount thereof in the proportions that their respective underwriting obligations 
under such Terms Agreement bear to the underwriting obligations of all non-defaulting 
Underwriters, or 
  

(b) if the number or aggregate principal amount of Defaulted Securities exceeds 10% of the 
number or aggregate principal amount of Underwritten Securities to be purchased on such date 
pursuant to such Terms Agreement, such Terms Agreement shall terminate without liability on 
the part of any non-defaulting Underwriter. No action taken pursuant to this Section 8 shall 
relieve any defaulting Underwriter from liability in respect of its default. 
  

In the event of any such default which does not result in a termination of the applicable 
Terms Agreement, either the Underwriters or the Company shall have the right to postpone the 
Closing Time for a period not exceeding seven days in order to effect any required changes in 
the Registration Statement or the Prospectus or in any other documents or arrangements. 
  

Section 9. Agreements. 
  



(a) The Company covenants with the Underwriters as follows: 
  

(i) Prior to the filing by the Company of any amendment to the Registration Statement, 
the Time of Sale Prospectus or of any prospectus supplement that shall name the 
Underwriters or the filing or use of any free writing prospectus, the Company will afford 
the Underwriters or their counsel a reasonable opportunity to review and comment on the 
same, provided, however, that the foregoing requirement will not apply to any of the 
Company’s filings with the Commission required to be filed pursuant to Sections 13(a), 
13(c), 14, or 15(d) of the Exchange Act. Subject to the foregoing sentence, the Company 
will promptly cause each applicable prospectus supplement and free writing prospectus to 
be filed with or transmitted for filing with the Commission in accordance with Rule 424(b) 
or 424(c) under the Securities Act or Rule 433 under the Securities Act, respectively, or 
pursuant to such other rule or regulation of the Commission as then deemed appropriate by 
the Company. The Company will promptly advise the Underwriters of (A) the filing and 
effectiveness of any amendment to the Registration Statement other than by virtue of the 
Company’s filing any report required to be filed under the Exchange Act, (B) any request 
by the Commission for any amendment to the Registration Statement, for any amendment 
or supplement to the Time of Sale Prospectus or the Prospectus, or for any information from 
the Company, (C) the issuance by the Commission of any stop order suspending the 
effectiveness of the Registration Statement or the institution or threatening of any 
proceeding for that purpose, and (D) the receipt by the Company of any notification with 
respect to the suspension of the qualification of the Underwritten Securities for sale in any 
jurisdiction or the initiation or threatening of any proceeding for such purpose. The 
Company will use reasonable efforts to prevent the issuance of any such stop order or notice 
of suspension of qualification and, if issued, to obtain as soon as reasonably possible the 
withdrawal thereof. 

  
(ii) If the Time of Sale Prospectus is being used to solicit offers to buy the 

Underwritten Securities at a time when the Prospectus is not yet available to prospective 
purchasers and any event shall occur or condition exist as a result of which it is necessary to 
amend or supplement the Time of Sale Prospectus in order to make the statements therein, 
in the light of the circumstances, not misleading, or if any event shall occur or condition 
exist as a result of which the Time of Sale Prospectus conflicts with the information 
contained in the Registration Statement then on file, or if, in the opinion of counsel for the 
Underwriters, it is necessary to amend or supplement the Time of Sale Prospectus to 
comply with applicable law, forthwith to prepare, file with the Commission and furnish, at 
its own expense, to the Underwriters and to any dealer upon request, either amendments or 
supplements to the Time of Sale Prospectus so that the statements in the Time of Sale 
Prospectus as so amended or supplemented will not, in the light of the circumstances when 
delivered to a prospective purchaser, be misleading or so that the Time of Sale Prospectus, 
as amended or supplemented, will no longer conflict with the Registration Statement, or so 
that the Time of Sale Prospectus, as amended or supplemented, will comply with applicable 
law. 

  
(iii) If, at any time when a Prospectus (or in lieu thereof the notice referred to in Rule 

173(a) under the Securities Act) relating to any Underwritten Securities is required to be 
delivered under the Securities Act, any event occurs or condition exists as a result of which 
the Prospectus would include an untrue statement of a material fact, or omit to state a 



material fact necessary to make the statements therein, in the light of the circumstances 
under which they were made, not misleading, or if it is necessary to amend or supplement 
the Prospectus in order to comply with the Securities Act, the Exchange Act, the respective 
rules and regulations of the Commission thereunder, or any other applicable law, the 
Company will promptly notify the Underwriters, by telephone, by electronic mail or by 
facsimile (in either case with written confirmation from the Company by mail), to cease use 
and distribution of the Prospectus (and all then existing supplements thereto) and to suspend 
all efforts to resell the Underwritten Securities in its capacity as underwriter or dealer, as the 
case may be, and the Underwriters will promptly comply with the terms of such notice. The 
Company will forthwith prepare and cause to be filed with the Commission an amendment 
or supplement to the Registration Statement or the Prospectus, as the case may be, 
satisfactory in the reasonable judgment of the Underwriters to correct such statement or 
omission or to effect such compliance, and the Company will supply the Underwriters with 
one signed copy of such amended Registration Statement and as many copies of such 
amended or supplemented Prospectus as the Underwriters may reasonably request, 
provided, however, that the expense of preparing, filing, and supplying copies to the 
Underwriters of any such amendment or supplement will be borne by the Company only for 
the nine-month period immediately following the purchase of such Underwritten Securities 
by the Underwriters and thereafter will be borne by the Underwriters. 

  
(iv) The Company will furnish to the Underwriters, without charge, as many copies of 

the Time of Sale Prospectus, the Prospectus, each preliminary prospectus, any documents 
incorporated by reference therein, and any supplements and amendments thereto and any 
free writing prospectus as the Underwriters may reasonably request. 

  
(v) The Company will, with such assistance from the Underwriters as the Company 

may reasonably request, endeavor to qualify the Securities for offer and sale under the Blue 
Sky laws or other securities laws of such jurisdictions as the Underwriters shall reasonably 
request and will maintain such qualifications for as long as required with respect to the 
offer, sale, and distribution of the Securities. 

  
(vi) The Company will make generally available to its security holders earnings 

statements that satisfy the provisions of Section 11(a) of the Securities Act and Rule 158 
promulgated thereunder. 

  
(vii) The Company will take commercially reasonable efforts to cause the 

Underwritten Securities to be listed for trading on the NYSE within 30 days after the date of 
issuance of the Underwritten Securities. 

  
 (b) Each Underwriter, severally and not jointly, covenants with the Company as follows: 

  
(i) It has not and will not use, authorize use of, refer to, or participate in the planning 

for use of, any “free writing prospectus,” as defined in Rule 405 under the Securities Act 
(which term includes use of any written information furnished to the Commission by the 
Company and not incorporated by reference into the Registration Statement and any press 
release issued by the Company) (each such communication by the Company or its agents or 
representatives (excluding any Underwriter) an “Issuer Free Writing Prospectus”) other 
than (A) a free writing prospectus that contains no “issuer information” (as defined in Rule 



433(h)(2) under the Securities Act) that was not included (including through incorporation 
by reference) in the preliminary prospectus or a previously filed Issuer Free Writing 
Prospectus, (B) any Issuer Free Writing Prospectus listed on Schedule I to the applicable 
Terms Agreement or (C) any free writing prospectus prepared by such Underwriter and 
approved by the Company in advance in writing (each such free writing prospectus referred 
to in clauses (A) or (C), an “Underwriter Free Writing Prospectus”). 

  
(ii) It has not and will not distribute any Underwriter Free Writing Prospectus referred 

to in Section 9(b)(i)(A) above in a manner reasonably designed to lead to its broad 
unrestricted dissemination. 

  
(iii) It has not and will not, without the prior written consent of the Company, use any 

free writing prospectus that contains the final terms of the Underwritten Securities unless 
such terms have previously been included in a free writing prospectus filed with the 
Commission. 

  
(iv) It is not subject to any pending proceeding under Section 8A of the Securities Act 

with respect to the offering (and will promptly notify the Company if any such proceeding 
against it is initiated during the “Prospectus Delivery Period”, which means such period of 
time beginning on the first date of the public offering of the Underwritten Securities and 
ending on the later of the Closing Date or such date, as in the opinion of counsel for the 
Underwriters a prospectus relating to the Underwritten Securities is required by law to be 
delivered (or required to be delivered but for Rule 172 under the Securities Act) in 
connection with sales of the Underwritten Securities by any Underwriter or dealer). 

  
(v) Notwithstanding any of the above, each of the Underwriters may use one or more 

term sheets relating to the Underwritten Securities containing customary information, 
including Bloomberg email announcement, price talk guidance, comparable bond pricing 
and final pricing terms, not inconsistent with the form of the final term sheet referred to in 
the Terms Agreement, without the prior consent of the Company, so long as such term sheet 
is not required to be filed as a “free writing prospectus” with the Commission pursuant to 
Rule 433 under the Securities Act. 

  
(c) The Company hereby authorizes HSBC Bank plc in its role as stabilizing manager (the 

“Stabilizing Manager”) to make adequate public disclosure regarding stabilization of the 
information required in relation to such stabilization by Commission Regulation (EC) 
2273/2003. The Stabilizing Manager for its own account may, to the extent permitted by 
applicable laws and directives, over-allot and effect transactions with a view to supporting the 
market price of the Underwritten Securities at a level higher than that which might otherwise 
prevail, but in doing so the Stabilizing Manager shall act as principal and not as agent of the 
Company and any loss resulting from over-allotment and stabilization shall be borne, and any 
profit arising therefrom shall be beneficially retained, by the Stabilizing Manager. However, 
there is no assurance that the Stabilizing Manager (or persons acting on behalf of the Stabilizing 
Manager) will undertake any stabilization action. Nothing contained in this paragraph (c) shall be 
construed so as to require the Company to issue in excess of €750,000,000 in aggregate principal 
amount of Underwritten Securities. Such stabilization, if commenced, may be discontinued at 
any time and shall be conducted by the Stabilizing Manager in accordance with all applicable 
laws and directives. 



  
(d) Notwithstanding any other term of this Agreement or any other agreements, 

arrangements, or understanding between the Underwriters and the Company, the Company 
acknowledges, accepts, and agrees to be bound by (i) the effect of the exercise of Bail-in Powers 
by the Relevant Resolution Authority in relation to any BRRD Liability of an Underwriter to the 
Company under this agreement, that (without limitation) may include and result in any of the 
following, or some combination thereof: (A) the reduction of all, or a portion, of the BRRD 
Liability or outstanding amounts due thereon; (B) the conversion of all, or a portion, of the 
BRRD Liability into shares, other securities or other obligations of the relevant Underwriter or 
another person (and the issue to or conferral on the Company  of such shares, securities or 
obligations); (C) the cancellation of the BRRD Liability; (D) the amendment or alteration of any 
interest, if applicable, thereon, the maturity or the dates on which any payments are due, 
including by suspending payment for a temporary period; (ii) the variation of the terms of this 
Agreement, as deemed necessary by the Relevant Resolution Authority, to give effect to the 
exercise of Bail-in Powers by the Relevant Resolution Authority.  In the event any Underwriter 
has been notified by a Relevant Resolution Authority that it has become subject to the exercise of 
Bail-in Powers, such Underwriter shall promptly notify the Company. 
  

As used in this subsection (d), “Bail-in Legislation” means in relation to a member state of 
the European Economic Area which has implemented, or which at any time implements, the 
BRRD, the relevant implementing law, regulation, rule or requirement as described in the EU 
Bail-in Legislation Schedule from time to time; “Bail-in Powers” means any Write-down and 
Conversion Powers as defined in relation to the relevant Bail-in Legislation; “BRRD” means 
Directive 2014/59/EU establishing a framework for the recovery and resolution of credit 
institutions and investment firms; “EU Bail-in Legislation Schedule” means the document 
described as such, then in effect, and published by the Loan Market Association (or any 
successor person) from time to time at http://www.lma.eu.com/; “BRRD Liability” has the same 
meaning as in such laws, regulations, rules or requirements implementing the BRRD under the 
applicable Bail-in Legislation; and “Relevant Resolution Authority” means the resolution 
authority with the ability to exercise any Bail-in Powers in relation to the Underwriters. 
  

Section 10. Fees and Expenses. (a) Except as provided in Section 10(b), the Company will 
pay all costs, fees, and expenses arising in connection with the sale of any Underwritten 
Securities through the Underwriters and in connection with the performance by the Company of 
its obligations hereunder and under any Terms Agreement, including the following: (i) expenses 
incident to the preparation and filing of the Registration Statement, any preliminary prospectus, 
the Time of Sale Prospectus, the Prospectus, any free writing prospectus prepared by or on 
behalf of, used by, or referred to by the Company, and all amendments and supplements thereto, 
(ii) expenses incident to the issuance and delivery of such Underwritten Securities, (iii) the fees 
and disbursements of counsel for the Company and the Company’s independent registered public 
accounting firm, (iv) if approved by the Company in advance and in writing, expenses incident 
to the qualification of such Underwritten Securities under Blue Sky laws and other applicable 
state securities laws in accordance with the provisions of Section 9(a)(v) hereof, including 
related filing fees and the reasonable fees and disbursements of the Underwriters’ counsel in 
connection therewith and in connection with the preparation of any survey of Blue Sky laws, (v) 
expenses incident to the printing and delivery to the Underwriters, in the quantities hereinabove 
stated, of copies of the Registration Statement and all amendments thereto and of the Prospectus, 
each preliminary prospectus, and all amendments and supplements thereto, (vi) the fees and 



expenses, if any, incurred with respect to any applicable filing with the Financial Industry 
Regulatory Authority, (vii) the fees and expenses incurred in connection with the listing of any 
Underwritten Securities on the NYSE and (viii) if applicable, the fees and expenses of the trustee 
under the applicable Indenture. If so stated in the applicable Terms Agreement, the Underwriters 
agree to reimburse the Company for the stated amount of its expenses incurred in connection 
with the transactions contemplated by the applicable Terms Agreement. 
  

(b) The Underwriters agree to reimburse the Company for €450,000 of its expenses incurred 
in connection with the offering of the Underwritten Securities; such reimbursement to occur 
simultaneously with the purchase and sale of the Underwritten Securities at the Closing Time (as 
defined below). 
  

Section 11. Inspection; Place of Delivery; Payment. 
  

(a) Inspection. The Company agrees to have available for inspection, checking, and 
packaging by the Underwriters in The City of New York, the Underwritten Securities to be sold 
to the Underwriters hereunder, not later than 1:00 P.M. on the Business Day prior to the 
applicable Closing Date. 
  

(b) Place of Delivery of Documents, Certificates and Opinions. The documents, certificates 
and opinions required to be delivered to the Underwriters pursuant to Sections 5 and 6 hereof 
will be delivered at the “Closing Location” specified in the applicable Terms Agreement, or at 
such other location as may be agreed upon by the Company and the Underwriters, not later than 
the Closing Time. 
  

(c) Payment. Payment of the purchase price for, and delivery of certificates for, the 
Underwritten Securities shall be made at the Closing Location, or at such other place as shall be 
agreed upon by the Underwriters and the Company, at the “Closing Time” specified in the 
applicable Terms Agreement or the applicable written notice from the Representative to the 
Company in connection with an election to purchase Optional Securities, as the case may be (the 
date on which the Closing Time occurs being referred to as the “Closing Date”), or such other 
time not later than ten Business Days after such date as shall be agreed upon by the 
Representative and the Company. Payment shall be made to the Company by wire transfer of 
immediately available funds to a bank account designated in writing by the Company, against 
delivery to the Underwriters for the respective accounts of the Underwriters of the Underwritten 
Securities to be purchased by them. It is understood that each Underwriter has authorized the 
Representative, for its account, to accept delivery of, receipt for, and make payment of the 
purchase price for, the Underwritten Securities which it has severally agreed to purchase. The 
Representative, individually and not as representative of the Underwriters, may (but shall not be 
obligated to) make payment of the purchase price for the Underwritten Securities to be purchased 
by any Underwriter whose funds have not been received by the Closing Time, but such payment 
shall not relieve such Underwriter from its obligations hereunder. 
  

Section 12. Indemnification and Contribution. 
  

(a) The Company agrees to indemnify and hold each Underwriter and each person, if any, 
who controls any Underwriter within the meaning of either Section 15 of the Securities Act or 
Section 20 of the Exchange Act, harmless from and against any and all losses, claims, damages, 



or liabilities to which such Underwriter may become subject under the Securities Act, the 
Exchange Act, or any other federal or state law or regulation, at common law or otherwise, 
insofar as such losses, claims, damages, or liabilities (and actions in respect thereof) arise out of, 
are based upon, or are caused by any untrue statement or allegedly untrue statement of a material 
fact contained in the Registration Statement, any preliminary prospectus, the Time of Sale 
Prospectus, the Prospectus, any Issuer Free Writing Prospectus or in any amendment or 
supplement thereto, or arise out of, are based upon or are caused by any omission or alleged 
omission to state therein a material fact required to be stated therein or necessary to make the 
statements therein not misleading, and the Company agrees to reimburse each such indemnified 
party for any reasonable legal or other expenses reasonably incurred by them in connection with 
investigating or defending any such loss, claim, damage, liability, or action; provided, however, 
that the Company will not be liable to the extent that such losses, claims, damages, or liabilities 
(or actions in respect thereof) arise out of, are based upon, or are caused by any such untrue 
statement or omission or allegedly untrue statement or omission included in or omitted from the 
Registration Statement, any preliminary prospectus or the Prospectus in reliance upon and in 
conformity with information furnished by the Underwriters in writing expressly for use in the 
Registration Statement or such preliminary prospectus or the Time of Sale Prospectus or the 
Prospectus or any amendment or supplement thereto. 
  

(b) Each Underwriter severally agrees to indemnify and hold harmless the Company, its 
directors, its officers who sign the Registration Statement, and each person, if any, who controls 
the Company within the meaning of either Section 15 of the Securities Act or Section 20 of the 
Exchange Act, to the same extent as the foregoing indemnity from the Company to the 
Underwriters, but only with respect to such losses, claims, damages, and liabilities (and actions 
in respect thereof) that arise out of, are based upon, or are caused by any untrue statement or 
omission of a material fact or allegedly untrue statement or omission of a material fact included 
in or omitted from the Registration Statement, or any preliminary prospectus or the Time of Sale 
Prospectus or the Prospectus in reliance upon and in conformity with information furnished by 
the Underwriters in writing expressly for use in the Registration Statement or such preliminary 
prospectus or the Time of Sale Prospectus or the Prospectus or any amendment or supplement 
thereto. 
  

 (c) In case any proceeding (including any governmental investigation) shall be instituted 
involving any person in respect of which indemnity may be sought pursuant to either paragraph 
(a) or (b) of this Section 12, such person (the “indemnified party”) will promptly notify the 
person against whom such indemnity may be sought (the “indemnifying party”) in writing and 
the indemnifying party, upon request of the indemnified party, will retain counsel reasonably 
satisfactory to the indemnified party to represent the indemnified party and any others the 
indemnifying party may designate in such proceeding and will pay the fees and disbursements of 
such counsel related to such proceeding. In any such proceeding, any indemnified party will have 
the right to retain its own counsel, but the fees and expenses of such counsel will be borne by the 
indemnified party unless (i) the indemnifying party and the indemnified party shall have 
mutually agreed to the retention of such counsel or (ii) the named parties to any such proceeding 
(including any impleaded parties) include both the indemnifying party and the indemnified party 
and, in the judgment of the indemnified party, representation of both parties by the same counsel 
would be inappropriate due to actual or potential differing interests between them. It is 
understood that the indemnifying party will not, in connection with any proceeding or related 
proceedings in the same jurisdiction, be liable for the fees and expenses of more than one 



separate firm (in addition to any local counsel) for all such indemnified parties and that all such 
reasonable fees and expenses will be reimbursed as they are incurred. Such firm will be 
designated in writing by the Underwriters (in the case of parties indemnified pursuant to 
paragraph (a) of this Section 12) or by the Company (in the case of parties indemnified pursuant 
to paragraph (b) of this Section 12), as the case may be. The indemnifying party will not be liable 
for any settlement of any proceeding effected without its written consent, but if settled with such 
consent, or if there shall be a final judgment for the plaintiff, the indemnifying party agrees to 
indemnify the indemnified party from and against any loss or liability by reason of such 
settlement or judgment. No indemnifying party will, without the prior written consent of the 
indemnified party, effect any settlement of any pending or threatened proceeding in respect of 
which any indemnified party is or could have been a party and indemnity could have been sought 
hereunder by such indemnified party, unless such settlement includes an unconditional release of 
such indemnified party from all liability on claims that are the subject matter of such proceeding. 
Any provision of this paragraph (c) to the contrary notwithstanding, no failure by an indemnified 
party to notify the indemnifying party as required hereunder will relieve the indemnifying party 
from any liability it may have had to an indemnified party otherwise than under this Section 12 
to the extent the indemnifying party is not materially prejudiced as a result thereof and in any 
event shall not relieve it from any liability which it may have otherwise than on account of this 
indemnity agreement. 
  

(d) If the indemnification provided for in paragraph (a) or (b) of this Section 12 is 
unavailable to an indemnified party or is insufficient in respect of any losses, claims, damages, or 
liabilities referred to therein, then each indemnifying party under such paragraph, in lieu of 
indemnifying the indemnified party thereunder, will contribute to the amount paid or payable by 
such indemnified party as a result of such losses, claims, damages, or liabilities (i) in such 
proportion as is appropriate to reflect the relative benefits received by the Company, on the one 
hand, and the Underwriters, on the other, from the offering of the Underwritten Securities 
pursuant to the applicable Terms Agreement, or (ii) if the allocation provided by clause (i) is not 
permitted by applicable law, in such proportion as is appropriate to reflect not only the relative 
benefits referred 
to in clause (i) above but also the relative fault of the Company, on the one hand, and the 
Underwriters, on the other, in connection with the statements or omissions that resulted in such 
losses, claims, damages, or liabilities, as well as any other relevant equitable considerations. The 
relative benefits received by the Company, on the one hand, and the Underwriters, on the other, 
in connection with the offering of the Underwritten Securities pursuant to the applicable Terms 
Agreement shall be deemed to be in the same respective proportions as the total net proceeds 
from the offering of such Underwritten Securities (before deducting expenses) received by the 
Company and the total underwriting discount received by the Underwriters, in each case as set 
forth on the cover of the Prospectus, bear to the aggregate initial public offering price of such 
Underwritten Securities as set forth on such cover. The relative fault of the Company, on the one 
hand, and of the Underwriters, on the other, will be determined by reference to, among other 
things, whether the untrue or allegedly untrue statement of a material fact or the omission or 
alleged omission to state a material fact relates to information supplied or to be supplied by the 
Company or by the Underwriters and the parties’ relative intent, knowledge, access to 
information, and opportunity to correct or prevent such statement or omission. The Underwriters’ 
respective obligations to contribute pursuant to this Section 12(d) are several in proportion to the 
number of Underwritten Securities set forth opposite their respective names in the applicable 
Terms Agreement, and not joint. 



  
(e) The Company and the Underwriters agree that it would not be just or equitable if 

contribution pursuant to paragraph (d) above were determined by pro rata allocation or by any 
other method of allocation that does not take account of the equitable considerations referred to 
therein. The amount paid or payable by an indemnified party as a result of the losses, claims, 
damages, and liabilities referred to in paragraph (d) above will be deemed to include, subject to 
the limitations set forth above, any reasonable legal or other expenses reasonably incurred by 
such indemnified party in connection with investigating or defending any such action or claim. 
Any other provisions of this Section 12 to the contrary notwithstanding, (i) the Underwriters will 
not be required to contribute to the Company any amount in excess of the amount by which the 
total price at which the Underwritten Securities underwritten by it and distributed to the public 
were offered to the public exceeds the amount of any damages which such Underwriter has 
otherwise been required to pay by reason of any such untrue or alleged untrue statement or 
omission or alleged omission (other than in reliance upon and in conformity with information 
furnished to the Company by the Underwriters in writing expressly for use in the Registration 
Statement, the preliminary prospectus or the Prospectus or any amendment or supplement 
thereto), and (ii) no person guilty of fraudulent misrepresentation (within the meaning of Section 
11(f) of the Securities Act) will be entitled to contribution from any person who was not guilty of 
such fraudulent misrepresentation. 
  

(f) The remedies provided for in this Section 12 are not exclusive and will not limit any 
rights or remedies that may otherwise be available to any indemnified party at law or in equity. 
  

Section 13. Termination. The applicable Terms Agreement will automatically terminate 
upon the expiration of the offering to which the Prospectus relates. The applicable Terms 
Agreement may not be terminated by the Underwriters prior to delivery of and payment for such 
Securities except upon the failure of any of the conditions precedent described in Section 6 
hereof. 
  

Section 14. Survival. The respective indemnities, rights of contribution, representations, 
warranties and agreements of the Company and the Underwriters contained herein or made by or 
on behalf of the Company or the Underwriters pursuant hereto,  any certificate delivered 
pursuant hereto and Section 18 shall survive the delivery of and payment for the Underwritten 
Securities and shall remain in full force and effect, regardless of any termination of a Terms 
Agreement or any investigation made by or on behalf of the Company or the Underwriters. 
  

Section 15. Notices. All notices, documents and other communications hereunder shall be 
in writing and shall be deemed received upon delivery, if delivered by hand or via facsimile 
transmission (with confirmation of receipt) to a party’s address or facsimile number set forth 
below, in the case of the Company, and in the applicable Terms Agreement, in the case of the 
Underwriters or the Representative (or to such other address or facsimile number as a party may 
hereafter designate to the other parties in writing), and shall be deemed received one Business 
Day after having been mailed via Express Mail or deposited with Federal Express or any 
nationally recognized commercial courier service for “next day” delivery to such address. In the 
event that any Terms Agreement or any certificate or opinion to be delivered pursuant to Section 
5 hereof is delivered via facsimile transmission, the parties will use reasonable efforts to ensure 
that “original” copies of such documents are distributed promptly thereafter. 
  



The address and facsimile number for the Company, unless otherwise specified, is as 
follows: 
  

PepsiCo, Inc. 
700 Anderson Hill Road 
Purchase, New York 10577 
Att’n: General Counsel 
Facsimile no: 914-253-3051 

  
Section 16. Successors; Non-transferability. The applicable Terms Agreement shall inure to 

the benefit of and be binding upon the Company and the Underwriters, their respective 
successors, and the officers, directors, and controlling persons referred to in Section 12 hereof. 
No other person will have any right or obligation hereunder. No party to the applicable Terms 
Agreement may assign its rights thereunder without the written consent of the other parties. 
  

Section 17. Counterparts. The Terms Agreement may be signed in any number of 
counterparts, each of which will be an original, with the same effect as if the signatures thereto 
and hereto were upon the same instrument. 
  

Section 18. Applicable Law. These Standard Provisions and any applicable Terms 
Agreement will be governed by and construed in accordance with the laws of the State of New 
York without regard to principles of conflicts of law. 
  

Section 19. Headings. The headings of the sections of these Standard Provisions have been 
inserted for convenience of reference only and will not affect the construction of any of the terms 
or provisions hereof. 
  

Section 20. No Advisory or Fiduciary Relationships. The Company acknowledges and 
agrees that (a) the purchase and sale of the Underwritten Securities pursuant to the Standard 
Provisions and the applicable Terms Agreement, including the determination of the public 
offering price of the Underwritten Securities and any related discounts and commissions, is an 
arm’s-length commercial transaction between the Company, on the one hand, and the several 
Underwriters, on the other hand, (b) in connection with the offering contemplated hereby and the 
process leading to such transaction each Underwriter is and has been acting solely as a principal 
and is not the agent or fiduciary of the Company, or its stockholders, creditors, employees or any 
other party, (c) no Underwriter has assumed or will assume an advisory or fiduciary 
responsibility in favor of the Company with respect to the offering contemplated hereby or the 
process leading thereto (irrespective of whether such Underwriter has advised or is currently 
advising the Company on other matters) and no Underwriter has any obligation to the Company 
with respect to the offering contemplated hereby except the obligations expressly set forth in the 
Standard Provisions and the applicable Terms Agreement, (d) the Underwriters and their 
respective affiliates may be engaged in a broad range of transactions that involve interests that 
differ from those of the Company, and (e) the Underwriters have not provided any legal, 
accounting, regulatory or tax advice with respect to the offering contemplated hereby and the 
Company has consulted its own legal, accounting, regulatory and tax advisors to the extent it 
deemed appropriate. 
  

Section 21. Information.  The Company hereby acknowledges that, for purposes of Sections 



7(b), 12(a), 12(b) and 12(e) of these Standard Provisions, the only information furnished by the 
Underwriters in writing expressly for use in the Registration Statement or the preliminary 
prospectus or the Time of Sale Prospectus or the Prospectus or any amendment or supplement 
thereto are (i) the fifth paragraph of text under the caption “Underwriting” in such preliminary 
prospectus, Time of Sale Prospectus and the Prospectus; (ii) the fourth sentence of the seventh 
paragraph of text under the caption “Underwriting” in such preliminary prospectus, Time of Sale 
Prospectus and the Prospectus, (iii) the eighth paragraph of text under the caption 
“Underwriting” in such preliminary prospectus, Time of Sale Prospectus and the Prospectus, (iv) 
the eleventh and twelfth paragraphs of text under the caption “Underwriting” in such preliminary 
prospectus, Time of Sale Prospectus and the Prospectus and (v) the second and third full 
paragraphs of text on page S-2 in such preliminary prospectus, Time of Sale Prospectus and the 
Prospectus. 
  

LEGAL ADDRESSES AND BANKING DETAILS OF THE PARTIES 
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