
  
 

DESIGN AND DEVELOPMENT AGREEMENT (STEP 2) 
  

This Step 2 Design and Development Agreement (this “Agreement”) is entered into as of, 2017 (the “Effective 
Date”) by and between HAPSMobile Inc., a Japanese corporation having its principal place of business at 1-9-1 
Higashi-Shimbashi, Minato-ku, Tokyo, Japan (“HAPSMobile”) and AeroVironment, Inc., a Delaware corporation 
having its principal place of business at 800 Royal Oaks Drive, Suite 210, Monrovia, CA 91016, U.S.A. (“AV”). 

HAPSMobile and AV hereinafter will be referred to individually as “Party” and collectively as “Parties”. 
  

RECITALS 
  

A.           AV is a company with a well-established history in the business of the design and manufacture of 
unmanned, solar-powered, high altitude aircraft, along with the provision of associated operational and 
logistics services; 
  
B.           HAPSMobile is a joint venture company established pursuant to a Joint Venture Agreement 
(“JVA”) dated December 1, 2017 by and between AV and SoftBank Corp. (“SoftBank”), and is in the 
business of, among other things,  researching Solar HAPS (as defined below); 
  
C.          AV and SoftBank previously entered into a Design Agreement dated April 26, 2017 pursuant to 
which AV completed preliminary design work for a Solar HAPS as detailed in such Design Agreement, 
which comprises Step 1 of the contemplated business relationship among AV, SoftBank and HAPSMobile; 
  
D.           In advance of the establishment of HAPSMobile,  AV and SoftBank entered into a Bridge 
Engineering Services Agreement dated October 19, 2017 (the “Bridge Agreement”) for the purpose of 
enabling AV to commence work on the design and development that will be subsumed into and become a 
part of this Agreement, and for SoftBank to be reimbursed by HAPSMobile for the amounts paid to AV 
under the Bridge Agreement; 
  
E.           The Parties and Softbank intend to enter into an Intellectual Property License Agreement (the 
“IPLA”) to define various terms and conditions related to intellectual property rights of the Parties and 
SoftBank; and 
  
F.          The Parties now desire to enter into this Agreement to define and set out the terms and conditions 
of a definitive working relationship to carry out the detailed design and development work for the Solar 
HAPS which comprises Step 2 of the contemplated business relationship between AV and HAPSMobile. 

  
In consideration of the mutual covenants, promises and agreements contained herein, the Parties agree with each 
other as follows: 

  
1.  DEFINITIONS 
  

In this Agreement, unless otherwise specified, the following terms shall have the meanings ascribed thereto: 
  
1.1          “Acceptance Certificate” means the written document issued by HAPSMobile to AV in the form attached 
as Attachment B  that confirms HAPSMobile’s acceptance of a  Deliverable. 
  
1.2          “Acceptance Tests”  means acceptance process and criteria as defined in the Acceptance as Attachment 
B  hereto. 
  
1.3          “Agreement” means this Agreement and the Attachments attached to it, as amended from time to time. 
  
1.4          “Aircraft Deliverables” means the [***] Prototype aircraft to be delivered by AV to HAPSMobile as set 
forth in Attachment A entitled Deliverables. 
  
1.5          “Aircraft Intellectual Property” means  New IP embodied in the Aircraft Deliverables. 
 



1.6          “Aircraft Technology” means Solar HAPS aircraft related: technology, formulae, algorithms, 
procedures, processes, methods, techniques, know-how, ideas, creations, inventions, discoveries, and 
improvements (whether patentable or unpatentable and whether or not reduced to practice), information 
and materials, software, specifications, designs, models, devices, prototypes, schematics, mask works, and 
other works of authorship; databases; trade secrets and other confidential and proprietary information, 
which are embodied in the Aircraft Deliverables. 
  

1.7          “Aircraft Work Product” subject to and in accordance with Section 4.8 of the 

IPLA,  means Aircraft Technology and Aircraft Intellectual Property in such Aircraft Technology that 
AV first creates, develops and conceives for HAPSMobile in performance required  by AV under this 
Agreement which is embodied in the Aircraft Deliverables. The intellectual Property rights of the Aircraft 
Work Product shall be incorporated into the New IP. For the avoidance of doubt, “Aircraft Work Product” 
and the “New IP” do not include any AV Background IP or any Third Party IP. 
  

1.8          “Attachments” mean the Attachments to this Agreement. 
  

1.9          “AV Background IP”  has the meaning ascribed thereto in the IPLA. 
  

1.10      “Business Day” means any day other than Saturday, Sunday and any day which is a legal holiday 
in either Japan or the State of California. 
  

1.11      “Change Control” means a requested Change to Attachments  A or C or D to this Agreement,  in 
the format and in accordance with Attachment G. 
  

1.12      “Estimated Completion Dates” means the expected dates on which the Deliverables and 
Milestones are to be completed by AV as specified in Attachment A and Attachment H. 
  

1.13      “Deliverables” means the Document Deliverables and Hardware Deliverables set forth in 
Attachment A  that AV will deliver to HAPSMobile under this Agreement. 
  

1.14      “Delivery Terms” means the Incoterms applicable for delivery of Hardware Deliverables,  which 
Incoterms will be CIF or CIP, depending on the necessary method of transport. 
  

1.15      “Document Deliverables” means the designs, drawings, schematics, specifications, engineering 
documents, part lists, test plans and other documents that are a part of or otherwise included in the 
Deliverables set forth in Attachment A. 
  

1.16     “Flight Tests” means the “Low Altitude Flight Test” and the “High Altitude Flight Test” specified 
as Milestones [***], respectively, on Attachments E and H. 
  

1.17      “Force Majeure” means events that are beyond the reasonable control of the Party claiming Force 
Majeure, which occur after the Effective Date and which were not reasonably foreseeable prior to that 
Effective Date and whose effects are not capable of being overcome. Events of Force Majeure include but 
are not limited to governmental act, war, the threat of imminent war, riots, civil commotion, fires, 
explosions, storms, floods, lightning, earthquakes and other natural calamities. Inability of a Party, 
notwithstanding its reasonable efforts, to acquire necessary export/import authorizations shall constitute 
Force Majeure. 
  

1.18     “Ground Control Systems” means the specific Ground Control Station referred to in Attachment 
A entitled Deliverables. 
  

1.19     “Hardware Deliverables” means the hardware to be delivered to HAPSMobile as listed on 
Attachment A, which includes the Aircraft Deliverables. 
  

1.20     “[***] Prototype” means the specific [***] Prototype stratospheric solar aircraft [***] 

referred to in Attachment A entitled Deliverables. 
  

1.21     “[***] Systems” means both [***] Prototype and Ground Control Systems. 
  

1.22     “Incurred Costs” means all costs actually incurred by AV in performance of this Agreement 
including but not limited to engineering, administrative, service and manufacturing labor, materials, 



subcontracts, travel and other direct costs. This shall include all applicable indirect rates for engineering 
overhead, manufacturing overhead, material overhead and selling general and administrative costs. 

 
 

1.23      “Incurred Cost Documentation” means the documentation to be supplied by AV to HAPSMobile 
with each invoice for payment which sets forth the details of the Incurred Costs for such invoice, in 
accordance with Attachment F. 

  
1.24       “Insolvency Event” means each and any of the following: 

  
(a)          the issue of a petition for winding up which is not dismissed within twenty eight (28) 
days of its issue; or 
  
(b)          the making of an order or an effective resolution being passed for winding up except for 
the purposes of a solvent reconstruction or amalgamation on a basis previously approved (where 
such approval can reasonably be sought in advance, taking account of commercial confidentiality 
and regulatory requirements) and where the resulting entity assumes in writing all of the 
obligations of the relevant Party under this Agreement; or 
  
(c)          the making of an order for the appointment of an administrative receiver, administrator, 
trustee, liquidator, manager or similar officer; or 
  
(d)          an encumbrancer, receiver (including an administrative receiver) or other similar officer 
taking possession of the whole or any part (which is material in the context of the performance of 
the affected Party’s obligations under this Agreement) of such Party’s undertaking, property or 
assets; or 
  
(e)          the making or proposing of making of a composition with creditors generally; 
  

1.25        “Intellectual Property”  has the meaning ascribed thereto in the JVA. 
  
1.26        “IPLA” means the Intellectual Property License Agreement of even date herewith among 
HAPSMobile, AV and SoftBank. 
  
1.27        “JVA” means the joint venture agreement between AV and SoftBank referred to in Recital B 
above. 
  
1.28        Milestone(s) – means the Milestones listed on Attachment H which are to be completed by AV 
under this Agreement. 
  
1.29        “New IP” has the meaning ascribed thereto in the IPLA. 
  
1.30        “Order” means a purchase order or a work order issued under this Agreement that specifies the 
Statement of Work, Deliverables, related to the work to be performed. Orders will be issued by 
HAPSMobile and acknowledged by AV. 
  
1.31        “Quarterly Status Report” means the report to be provided by AV to HAPSMobile on a 
quarterly basis during the term of the Agreement in accordance with Article 3.3  below. 
  
1.32        “Range Fee” means the facility fee and related service fee for using of the test ranges necessary 
for the implementation of the Flight Test series. 
  
1.33        “Solar HAPS”  has the meaning ascribed thereto in the JVA. 
  
1.34        “Specifications” means the HAPSMobile agreed upon requirements for the Deliverables as set 
forth in Attachment D entitled Specifications. 
  
1.35        “Statement of Work” or “SOW” means the statement of work attached hereto as Attachment C. 



  
1.36        “Technology” means any and all technology, formulae, algorithms, procedures, processes, 
methods, techniques, know-how, ideas, creations, inventions, discoveries, and improvements (whether 
patentable or unpatentable and whether or not reduced to practice); information and materials; software, 
specifications, designs, models, devices, prototypes, schematics, mask works, and other works of 
authorship; databases; trade secrets and other confidential and proprietary information. 
  
1.37        “Third Party IP”  means any Technology or Intellectual Property rights owned or controlled by a 
third party, including any open-source software licensed by a Party from third parties. 
  

 
1.38        “Work Product” means all Technology and Intellectual Property in such Technology, that AV or 
an AV third party contractor or consultant of AV, first creates, develops, or conceives for HAPSMobile in 
the performance of this Agreement in connection with the Deliverables. “Work Product” includes all 
materials and Hardware Deliverables required to be delivered to HAPSMobile under this Agreement but, 
for the avoidance of doubt, does not include Background IP or Third Party IP. 

  
2.  SCOPE AND TERM OF AGREEMENT 
  
2.1          This Agreement shall come into force when signed by authorized representatives of both Parties 
as of the Effective Date and shall remain in force until AV’s completion of the last Milestone unless 
terminated earlier under the provisions of Article 12 of this Agreement and all payments required by 
HAPSMobile have been paid. 
  
2.2          Upon execution of this Agreement, HAPSMobile authorizes AV to begin performance in 
accordance with the Agreement by providing the first Order. 
  
2.3          Scope of Agreement. 

  
2.3.1       AV agrees to perform the work (the “Work”) specified in the Statement of Work as 
shown in Attachment C in accordance with the specifications in the Statement of Work, and to 
provide the Deliverables specified in Attachment A and complete the Milestones listed in 
Attachment H to HAPSMobile (such obligations, the “Scope of Agreement”).  The Parties agree 
that all Work performed by AV under this Agreement shall be done on a “Best Efforts” basis, 
meaning that AV will, subject to the terms and conditions herein provided, use commercially 
reasonable efforts to take, or cause to be taken, actions and to do, or cause to be done, all things 
reasonably necessary, proper or advisable to perform its obligations under this Agreement up to 
the funding authorized on Attachment F.  AV service provided under the Agreement is performed 
for the purpose of discovering information that is technical in nature, the results of which are 
intended to be useful in the development of a new product. 
  
2.3.2       In consideration for AV’s performance of the Work specified in the Statement of Work, 
HAPSMobile agrees to pay AV the amount specified in Attachment F in accordance with the 
procedures and terms and conditions specified in such attachment.  HAPSMobile agrees to issue 
the first Order covering the Work to be performed from the Effective Date until March 31, 2018 
within ten (10) days of the Effective Date, the terms and conditions of which Order shall be 
governed by the terms and conditions of this Agreement. 

  
2.4          Change Control. Either Party may propose changes to Attachments A, C or D (a "Change") in 
accordance with the procedures described in Attachment G ("Change Control"). Neither Party shall be 
entitled to or obligated by any such Change until it has been presented and approved by both Parties in 
accordance with such Change Control and the Parties have executed a Change Control. Once executed, a 
Change Control shall be deemed to supplement or modify, as applicable, the terms and conditions of this 
Agreement. Unless otherwise agreed, use of the Change Control does not limit or waive any other rights a 
Party may have in relation to the remedies under this Agreement, including but not limited to, remedies for 
schedule delays or breach of this Agreement. Unless otherwise agreed, the pricing relating to a Change 
Control will be calculated using the price basis set forth in Attachment F. 

  



3.  DELIVERABLES & MILESTONES 
  
3.1          Milestones. Attachment H defines a series of Milestones for the Work and the completion criteria 
applicable to the Milestones. Attachment E defines the particular testing activities associated with the 
Flight Tests. 
  
3.2          Prevention of Delays. AV agrees to act in a commercially reasonable manner to prevent and 
minimise delays in completing the Deliverables and Milestones in accordance with the Estimated 
Completion Dates as provided in Attachment A and Attachment H. 

 
 

3.3          Notification of Delays.  During the term of the Agreement, AV shall provide to HAPSMobile a 
Quarterly Status Report per Attachment F, Exhibit B on its performance under the Statement of Work and 
completion of the Deliverables and Milestones on a quarterly basis. If AV has reason to believe that it will 
not be able to complete a Deliverable or Milestone on or before its applicable Estimated Completion Date, 
it shall notify HAPSMobile in the Quarterly Status Report of: 

  
(a)          The cause of the delay; 
  
(b)          The expected period of delay; 
  
(c)          The steps proposed to be taken by AV to minimise the delay; and 
  
(d)          The impact of the delay as related to any projected increase of expected Incurred Costs. 
  

3.4          Changes to Deliverables and Milestones.  Any proposed changes to the 

Specifications,  budget or the Estimated Completion Date of a  Deliverable or 

Milestone shall be addressed in accordance with a Change Agreement. 
  

3.5          For Hardware Deliverables, title and risk of loss of all materials, parts and components purchased 
by AV for the purpose of incorporating into the Hardware Deliverables (together, “Materials”), 
respectively, upon payment will transfer to HAPSMobile, and HAPSMobile shall pay AV the fee for 
Materials subject to Clause 1.3 of Attachment F. For the avoidance of doubt,  (a) acceptance of fully 
assembled and finished Hardware Deliverables by HAPSMobile will be made [***],  (b) risk of loss of the 
Hardware Deliverables during Flight Test series will be borne by HAPSMobile, and (c) AV will consult 
with HAPSMobile for its appropriate insurance arrangement to cover the risk of loss to the Hardware 
Deliverables during the Flight Test series. 
  

3.6          AV will provide all necessary records to reasonably demonstrate the stock location of the 
Materials and logistic or manufacturing status of the Materials on a quarterly basis. AV will track and 
report on the inventory status of Material and assemblies of the Materials on a quarterly basis. 
  

3.7          AV will maintain adequate levels of property insurance to cover replacement costs for the 
HAPSMobile owned Materials, assemblies thereof, and finished Hardware Deliverables located at AV’s 
facility.  AV also agrees that it will ensure, prior to providing any HAPSMobile-owned Materials, 
assemblies thereof, or finished Hardware Deliverables, to any of AV’s subcontractors or vendors 
(including, but not limited to, laboratories, test beds, test yards  or warehouses) that such subcontractors 
and/or vendors maintain adequate levels of property insurance to cover replacement costs for the 
HAPSMobile property being provided by AV to such subcontractor or vendor. AV will provide reasonable 
access and assistance to HAPSMobile for its inventory control or stock taking on HAPSMobile owned 
Materials, assemblies thereof, or finished Hardware Deliverables. 
  
3.8          To the extent that the Work requires the application of California use tax to AV’s procurement of 
Materials, subcontracting by AV and other direct costs incurred, AV shall itemize and bill such use tax as 
part of AV’s monthly invoices to HAPSMobile. 

  
4. RESERVED 



  
5.  EXPORT RULES AND REGULATIONS 

  
5.1          Export Rules and Regulations. Each Party agrees to comply with all applicable governmental 
regulations as they relate to the import, export and re-export of information and Deliverables. Without 
limiting the foregoing, neither Party shall disclose or deliver any information or Deliverables in any manner 
contrary to any applicable export or import laws and regulations. The Parties acknowledge that these laws 
and regulations impose restrictions on the import, export and transfer to third parties and countries of 
certain types of Deliverables, and that authorizations or licenses from the applicable regulatory agency may 
be required before such items may be disclosed or delivered. 

  
6. ACCEPTANCE OF DELIVERABLES AND COMPLETION OF MILESTONES 

  
6.1          Completion of Deliverables. For each Deliverable, AV shall provide written notice to 
HAPSMobile of the anticipated actual completion date for such Deliverable no later than 30 days prior to 
such date. During said 30-day period, AV will reasonably endeavour to provide advance access to the 
Deliverables to HAPSMobile in order to facilitate prompt acceptance for the purpose of limiting impact on 
the schedule of the development program contemplated by this Agreement. 

  
6.2          Acceptance of Deliverables. The procedures for the acceptance by HAPSMobile of the 
Deliverables is detailed in Attachment B. 
  
6.3          Delivery of Hardware Deliverables.  Delivery of the Hardware Deliverables shall be per the 
applicable Delivery Terms.  HAPSMobile Acceptance is required prior to shipment of the Hardware 
Deliverables. 
  
6.4          Completion of Milestones. Upon the completion of the completion criteria for each Milestone 
specified on Attachment H, AV will provide written notice to HAPSMobile 
  
6.5          Disputes. In the event that a dispute arises between the Parties regarding the acceptance or 
rejection of a  Deliverable or completion of a Milestone such dispute shall be dealt with in accordance with 
Article 17. 

  
7. PRICE AND PAYMENT 
  
7.1         Payment for the Work;  HAPSMobile shall pay to AV the fees set forth at Attachment F 
(collectively, the “Fees”) according to the payment terms specified therein. The Fees may incorporate any 
adjustments resulting from Change Agreements executed during the Agreement term. 
  
7.2         Expenses;  Unless otherwise stated in the Statement of Work or in any Change Control or any 
other amendments to this Agreement, the Fees are inclusive of travel and related expenses. If expressly set 
forth in a Change Control or any other amendments to this Agreement, HAPSMobile shall reimburse AV 
for the reasonable actual Incurred Cost and [***]% fee for expenses incurred in the performance of Work 
to the extent such expenses are not included in the Fees, provided they are authorized in writing in advance 
and copies of receipts are submitted with all invoices at the beginning of each month, for expenses incurred 
during the prior month. 
  
7.3         Method of Payment; Finance Charges. Invoices will be submitted by AV to HAPSMobile in 
accordance with Attachment F. All amounts to be paid to AV under this Agreement shall be paid by wire 
transfer to the account or accounts designated by AV from time to time or by such other method as is 
mutually determined by the Parties. Any amount owed by HAPSMobile to AV that is not paid on or before 
the date such amount is due will bear interest until paid at a rate equal to [***]%  per annum or the 
maximum rate permitted by law, whichever is less. 
  
7.4         AV will provide updates on the potential for cost increases or decreases for the completion of the 
Scope of Agreement in the Quarterly Status Report as identified in Attachment F. 
  

7.5         Unutilized Consideration and Excess Incurred Costs.  Unutilized consideration and excess 



Incurred Costs shall be utilized as set forth in Attachment F. 
  
7.6         Currency. All payments under this Agreement shall be made in United States dollars. 
  
8. AV’S REPRESENTATIONS AND WARRANTIES 
  
8.1         AV represents, warrants and covenants to HAPSMobile that: 

 
(a)          Agreement - it shall execute and perform its obligations under this Agreement in good 
faith with due care, diligence, skill and competence, applying all of its knowledge, experience and 
ability and in accordance with best industry practice; 
  
(b)          Incorporation - it is a company duly incorporated under the laws of Delaware, USA and 
has the corporate power and authority to accept the terms of this Agreement and to perform its 
obligations hereunder; 
  
(c)          Execution & Delivery - The execution and delivery by AV of this Agreement, the 
performance by AV of its obligations hereunder and the consummation by AV of the transactions 
contemplated herein have been duly authorized by all requisite corporate action on the part of AV. 
This Agreement has been duly executed and delivered by AV and (assuming due authorization, 
execution and delivery by HAPSMobile) this Agreement constitutes a legal, valid and binding 
obligation of AV enforceable against AV in accordance with its terms; 
  
(d)          Software -  AV shall perform an industry  standard reasonable screening process on 
software supplied pursuant to this Agreement to screen such software for  viruses, or other 
contaminants or devices (including, without limitation), worms, logic bombs, spyware, trojan 
horses or other programs that are intended to, and do, cause malfunctions or damage to, or erase 
the software or data contained in, recipient’s other software or data,   and if any such items are 
detected, AV will promptly remove such malicious technology; 
  
(f)          Work - Work will be provided in a timely, professional, and workmanlike manner. Work 
will be performed by technically appropriate and fitting process and methodology for specific 
market of same category of engineering service. It will be including, but not limited to, the 
implementation of necessary set of computer based structured analysis, aero dynamics analysis, 
and other necessary CAE process; 
  
(g)         AV Personnel - AV Personnel will have the requisite experience, skills, knowledge, 
training and education to perform Work in accordance with this Agreement. 
  
(h)         Hardware Deliverables will comply necessary regulations, of the relevant governmental 
or other related authorities to perform the necessary Flight Test at the baseline test location, as set 
forth in Attachment C or E hereto. 
  
(i)          AV to provide third-party commercial warranty coverage as applicable on a component 
level if such warranty is being provided from its suppliers. No Deliverable level warranty shall 
exist as this program is for the design and development of prototype equipment. AV to maintain 
and operate the Hardware Deliverables as required throughout the Flight Tests on a Best Effort 
basis. 
  
(j)          Documentation - AV will provide, maintain, and update all documentation, which 
documentation will be detailed, comprehensive, and prepared in conformance with generally 
accepted best industry standards of professional care, skill, diligence, and competence. 
  
(k)         AV acknowledges and agrees that in entering into this Agreement it has not relied and is 
not relying on any representations, warranties or other statements whatsoever, whether written or 
oral, other than those expressly set out in this Agreement (or other related documents referred to 
herein) and that it will not have any right or remedy rising out of any representation, warranty or 
other statement not expressly set out in this Agreement. 



  
8.2         HAPSMobile represents and warrants to AV that: 

  
(a)          Agreement - it shall execute and perform its obligations under this Agreement in good 
faith with due care, diligence, skill and competence, applying all of its knowledge, experience and 
ability and in accordance with best industry practice. 

  
(b)          Incorporation - it is a company duly formed and existing under the laws of Japan, and has 
the corporate power and authority to accept the terms of this Agreement and to perform its 
obligations hereunder. 
  
(c)          Execution & Delivery - The execution and delivery by HAPSMobile of this Agreement, 
the performance by HAPSMobile of its obligations hereunder and the consummation by 
HAPSMobile of the transactions contemplated herein have been duly authorized by all requisite 
corporate action on the part of HAPSMobile. This Agreement has been duly executed and 
delivered by HAPSMobile and (assuming due authorization, execution and delivery by AV) this 
Agreement constitutes a legal, valid and binding obligation of HAPSMobile enforceable against 
HAPSMobile in accordance with its terms. 
  
(d)          HAPSMobile acknowledges and agrees that in entering into this Agreement it has not 
relied and is not relying on any representations, warranties or other statements whatsoever, 
whether written or oral, other than those expressly set out in this Agreement (or other related 
documents referred to herein) and that it will not have any right or remedy rising out of any 
representation, warranty or other statement not expressly set out in this Agreement. 
  

9. PROJECT MANAGEMENT 

  
9.1         Project Managers. Each Party shall designate a project manager (each, a "Project Manager"). The 
Project Managers shall have overall responsibility for day-to-day management and administration of the 
Work provided under this Agreement and shall otherwise perform the responsibilities set forth in the SOW. 
Project Management shall be performed as described within Attachment I. 
  
9.2         Steering Committee. The Parties shall establish a steering committee (the "Steering Committee") 
made up of not less than three key executives from each Party (inclusive of the AV Project Manager and 
the HAPSMobile Project Manager), which shall meet, from time to time, and at such time as its members 
or the Parties deem appropriate. Each Party may replace its members of the Steering Committee after 
providing the other Party with reasonable advance written notice and after consultation with the other 
Party. Each Party shall use reasonable efforts to minimize the turnover of individuals serving on the 
Steering Committee. The Steering Committee shall meet at such times and places as are agreed upon by the 
Parties, but at least once per month. The Steering Committee shall (i) prepare written minutes of its 
meetings, (ii) monitor overall project status and service performance, (iii) review new service and project 
requests, (iv) review and approve all Change Agreement proposals, (v) review and approve major 
information technology related decisions and (vi) resolve Disputes in accordance with dispute resolution 
process. The Change Control shall be used to implement applicable recommendations and decisions of the 
Steering Committee. The members of the Steering Committee will not have separate voting rights; instead, 
each Party will have one vote. All actions of the Steering Committee required under this Agreement will 
require the unanimous vote of the Parties. 
  
9.3         AV Staffing. AV shall assign personnel and subcontractors to the HAPSMobile account who 
possess the training, education, experience and skill levels appropriate for the Work to be provided by such 
personnel and in accordance with the SOW. AV reserves the right to determine which of its personnel shall 
be assigned to perform Work, and to replace or reassign such personnel during the Agreement Term; 
provided, however, that AV, subject to scheduling and staffing considerations, shall use good faith efforts 
to honor HAPSMobile's request for or lawful objection to specific individuals. Except in the event of 
resignation, death, disability, termination, end of principal task or assignment, or promotion, demotion, or 
disciplinary issue, AV may not remove AV Key Personnel without providing written notification to the 
Project Owner set forth in Attachment I, which consent shall not be unreasonably withheld. HAPSMobile 
will not incur any additional Fees (including any additional expenses) due to any change in AV or AV’s 



subcontractor personnel. In the event AV removes any AV Key personnel, AV shall assign an equivalent or 
more skilled and experienced replacement without delay. Both Parties acknowledge and understand that 
nothing in this Agreement shall alter, and that AV has no obligation pursuant to this Agreement to alter, the 
at-will nature of any AV employee. 
  
9.4         HAPSMobile Staffing.  HAPSMobile shall assign personnel for the performance of the 
HAPSMobile responsibilities who possess the appropriate qualifications. Upon reasonable request by AV, 
HAPSMobile shall remove and/or replace specific personnel assigned to perform effort under this 
Agreement by HAPSMobile. Except in the event of resignation, death, disability or termination, 
HAPSMobile shall notify AV in writing at least 30 days prior to replacing any HAPSMobile Key 
Personnel. In the event of any replacement of HAPSMobile Key Personnel, HAPSMobile shall provide for 
an appropriate transition (overlap) period for the new individual and use commercially reasonable efforts to 
minimize any disruption such replacement may cause in the performance of HAPSMobile's obligations 
under this Agreement. 
  
9.5         Non-solicitation of Employees. Neither Party shall solicit, offer work to, employ or contract with 
the other Party's personnel who are performing effort under this Agreement as an employee, partner or 
independent contractor (collectively “Covered Individuals”) during the term of that individual's 
involvement under this Agreement for a period of [***] following that individual's participation in any 
effort under the Agreement, without first obtaining the written consent of the other Party; provided, 
however, that the foregoing restrictions shall not apply to any Covered Individual of a Party who responds 
to a general solicitation or advertisement by the other Party that is not directed specifically at Covered 
Individuals of such other Party. 
  
10. INTELLECTUAL PROPERTY 
  
10.1       No Implied Rights. Except as otherwise expressly indicated in this Agreement, HAPSMobile will 
not, by any reason including AV’s performance of this Agreement and/or delivery of the Deliverables, 
acquire any right, title or interest (including any covenant, immunity, authorization, license rights, or other 
rights) in any of AV’s Background IP. Other than as expressly set forth in this Article  10, no right, title or 
interest in any Intellectual Property of AV is granted to HAPSMobile pursuant to this Agreement. 
  
10.2       All Aircraft Work Product will be the property of HAPSMobile and shall be incorporated into the 
New IP provided that HAPSMobile grants back to AV the licenses to the New IP as set forth in the IPLA. 
  

10.3       The Parties agree to that to the extent relevant, the terms and conditions of the IPLA shall be fully 
applicable to, and incorporated by reference into, this Agreement. 

  
10.4       Deliverables. Without limitation of any delivery obligations with respect to specific Work Product 
as set forth in this Agreement, upon termination of this Agreement, or at any time HAPSMobile requests 
prior to termination, AV will deliver [***].  Such delivery shall not be required to the extent it may violate 
export control laws and/or regulations. 

  
11. INSURANCE 

  
11.1.      Minimum Insurance Coverage 

  
AV will at its own expense, obtain and maintain during the Term the following minimum insurance 
coverage against liability arising in any way under of this Agreement: 

  
(a)          Commercial general liability, including bodily injury, property damage, personal and 
advertising injury liability, and contractual liability covering operations, independent contractor 
and products/completed operations hazards, with limits of not less than $[***] for [***] and 
$[***] [***], endorsed to name HAPSMobile as an additional insured; 
  

 
(b)         Workers’ compensation as provided for under any workers’ compensation or similar law 
in the jurisdiction where work is performed with an employer’s liability limit of not less than 



$[***] for bodily injury by accident or disease; 
  
(c)          Business auto liability covering ownership, maintenance or use of all owned, hired and 
non-owned autos used in connection with this Agreement with limits of not less than $[***] [***] 
for bodily injury and property damage liability, endorsed to name HAPSMobile as additional 
insureds; 
  
(d)         Umbrella/excess liability with limits of not less than $[***] [***] and [***] in excess of 
the commercial general liability, business auto liability and employer’s liability; 
  
(e)         “All Risk” property insurance (excluding earthquake and flood insurance) covering the 
replacement cost of AV’s (and Subcontractor’s, if any) personal property, with a waiver of 
subrogation in favor of HAPSMobile as it is agreed that HAPSMobile will not be held liable for 
loss or damage to any such property from any cause whatsoever. HAPSMobile will be named as a 
loss payee as its interest may appear; and 

  
A “Claims Made” policy not renewed or replaced will have an extended reporting period or “tail” of not 
less than 2 years. 

  
11.2.      Certificates of Insurance 

  
AV will obtain and maintain the required coverage with insurers with A.M. Best ratings of not less than A-, 
VII. Insurers must be authorized to do business in all jurisdictions where work is performed under this 
Agreement. Each policy will contain a waiver of subrogation in favor of HAPSMobile. Upon request, AV 
will include copies of relevant endorsements or policy provisions with the required certificate of insurance. 
At the request of HAPSMobile, AV will provide a certified copy of each insurance policy required under 
this Agreement provided that HAPSMobile has been named as an additional insured on each policy and 
there has been an occurrence for which such policy provides coverage. The required insurance coverage 
provided by AV pursuant to this Agreement may not be construed as a limitation on AV’s responsibility or 
liability or as a cap on damages as defined in article 28 Limitation of Liability. 

  
11.3.      Flight Test Coverage 

  
AV agrees that during the Flight Tests that it shall maintain aviation liability insurance to cover third-party 
claims arising from damages sustained by any third parties due to the operation of the [***] Prototype 
during the Flight Tests.  During the Flight Tests, AV agrees to carry the minimum aviation liability 
insurance required by the owners of the locations of the Flight Tests. 

  
12.  TERMINATION 

  
12.1        Right to Terminate for Material Breach. Each Party has the right, without prejudice to its other 
rights or remedies, to terminate this Agreement immediately, by written notice to the other Party if the 
other Party is in material breach of its obligations under this Agreement and either it fails to remedy that 
breach within sixty  (60) days after receiving written notice from the other Party or that the breach is 
incapable of remedy. 

  
12.2       Right to Terminate for Force Majeure. If either Party is prevented by Force Majeure from 
performing its obligations for a period longer than one hundred eighty (180) days from the date of its 
giving notice or such other time as may be agreed by the Parties, the other Party shall be entitled to 
terminate this Agreement by giving seven (7) days’ notice in writing to the affected Party. 
  
12.3        Right to Terminate for Insolvency, etc. Each Party has the right to terminate this Agreement 
immediately by written notice to the other Party if an Insolvency Event occurs with respect to such other 
Party. 
  
12.4       Termination for Convenience. HAPSMobile at any time may terminate this Agreement for 
convenience by providing written notice to AV. Upon receipt of such written notification AV shall (a) 
immediately take commercially reasonable steps to minimize further expenses under this Agreement and 



(b) timely notify all subcontractors and suppliers of the termination of this Agreement. AV to provide final 
invoices for all Incurred Costs and obligations, subcontractor termination expenses, ramp down expenses 
and submit final invoice to HAPSMobile. Invoice will include all expenses incurred by AV in support of 
this contract SOW less what has been already paid by HAPSMobile. For the avoidance of doubt, AV shall 
be reimbursed for 100% of all costs and obligations incurred in support of this contract plus applicable 
[***]% fee. 
  
12.5        Consequences for Terminating. Upon termination of this Agreement, AV shall immediately 
conduct a sixty (60) day ramp down period during which AV will wind down its activities under this 
Agreement and take all commercially reasonable efforts to minimize costs under this Agreement. AV shall 
provide a final invoice with supporting Incurred Costs Documentation within 30 days of expiration of the 
ramp down period as described in Attachment F. 
  
12.6        Accrued Rights and Liabilities. Any termination of this Agreement shall not affect any accrued 
rights or liabilities of either Party nor shall it affect the coming into force or the continuance in force of any 
provision of this Agreement or any other contract which is expressly or by implication intended to come 
into or continue in force on or after such termination. 

  
13. AMENDMENTS 

  
Amendments in Writing. Any amendment to this Agreement shall not be binding on the Parties unless it is mutually 
agreed upon in writing except for Class II Changes defined in Attachment G. 

  
14. CONFIDENTIALITY 
  

Any information or materials disclosed by one Party to the other in connection with this Agreement will be subject 
to the terms of the Non-Disclosure Agreement between HAPSMobile and AV dated being executed concurrently 
with this Agreement (the “NDA”). The terms, conditions and existence of this Agreement and related negotiations 
will be considered Confidential Information of each Party as defined in and governed by the terms of such NDA. 

  
15. PUBLICITY 
  

Subject to either Party’s obligation under applicable law or regulation to publicly disclose this Agreement and the 
transactions contemplated herein, neither Party shall advertise nor make any public announcement in respect of this 
Agreement nor use or refer to the name, trademark or trade name of the other Party in any disclosure without the 
prior written consent of the other Party. 

  
16. FORCE MAJEURE 
  
16.1        Notification, Obligations, Mitigation. If either Party is affected by Force Majeure it shall: 

  
(a)          promptly notify the other Party in writing of the nature and extent of the Force Majeure 
and the estimated duration of any delay caused by the Force Majeure; and 
  
(b)          use its commercially reasonable efforts to mitigate the effect of Force Majeure upon this 
Agreement. 
  

16.2        Liabilities. Subject to compliance with the notice requirement in this article, the affected Party 
shall be excused from, and shall not be liable for, any delay or non-performance of its obligations under 
this Agreement to the extent that its performance is interrupted or prevented by Force Majeure. 

  
17. RESOLUTION OF DISPUTES 
  
17.1        Resolution by the Parties. In the event of any dispute between the Parties arising out of or relating 
to this Agreement, representatives of the Parties from a level of management who have authority to settle 
the dispute shall, within seven (7) days of receipt of a written notice from either Party to the other, meet 
(either in person, electronically or telephonically) in an effort to resolve the dispute. Unless concluded with 
a written legally binding agreement, all negotiations connected with any dispute shall be conducted in 



confidence and without prejudice to the rights of the Parties in any future proceedings. 
  
17.2        Referral of the Dispute. If any dispute cannot be resolved at such meeting or within seven (7) days 
from its conclusion, the Parties shall be entitled to initiate arbitration, in accordance with the Article 24.2. 

  
18.  NOTICES 

  
18.1        Addresses for Providing Notices. Any notice or other document to be provided under this 
Agreement may (except as expressly provided herein) be delivered, or sent by post or by facsimile to the 
following address: 

  
  
 

For AV:   

    

Contractual Contact: Technical Contact: 

AeroVironment, Inc. AeroVironment, Inc. 

900 Innovators Way 900 Innovators Way 

Simi Valley, CA 93065 Simi Valley, CA 93065 

Attn: General Counsel Attn:  [***] 

  
  

or such other address as AV may subsequently notify to HAPSMobile , and 
  
  
 

For HAPSMobile:   

    

Contractual Contact: Technical Contact: 

1-9-1 Higashi-Shimbashi, 
 
Minato-ku, Tokyo 

1-9-1 Higashi-Shimbashi, 
 
Minato-ku, Tokyo 

Japan Japan 

Attn: [***] Attn: [***] 

  
  

or such other address as HAPSMobile may subsequently notify to AV. 
  
18.2        Delivery of Notices. Any notice or document which are required to contemplated by this 
Agreement shall be deemed to have been delivered: 

  
(a)          if hand-delivered, at the time of delivery to the recipient’s address specified in  this 
Agreement; 
  
(b)          if sent via a recognized, next-day courier service, upon the later of (i) delivery if 
delivered during the recipient’s normal business hours or (ii) if delivery is not during normal 
business hours, at noon local time of the recipient on the next business day following delivery; or 
  
(c)          if sent by facsimile or email, at the time of transmission if within the normal business 
hours of the recipient and, if not, noon local time of the recipient on the next following business 
day, provided that, for a facsimile, a confirming copy is delivered by courier to the recipient 
within forty eight (48) hours after transmission. 
  

  
19. ENTIRE AGREEMENT 
  
19.1       Prior Understandings and Agreements. The Agreement, and the documents incorporated herein, 



supersede all prior understandings and Parties Agreements (as defined in the IPLA) between the Parties 
relating to the subject matter hereof and contain the entire agreement between the Parties with respect to the 
subject matter hereof. 
  
19.2       Representations and Warranties. Each Party acknowledges that in agreeing to enter into this 
Agreement it has not relied on any representation, warranty or other assurance of the other Party except 
those set out in this Agreement. 
  
19.3       Articles to Survive Termination. Notwithstanding anything contained herein to the contrary, the 
Articles 10, 12.5, 14, 17, 18, 19.3,  25, 26 and 28  and any other articles which are intended to survive 
termination shall survive termination of this Agreement and shall continue in full force and effect 
thereafter. 
  
20. WAIVER 
  

The failure of either Party to enforce any of its rights or to require the performance of any obligation, responsibility 
or liability of the other Party under this Agreement shall not of itself be taken as a waiver of either Party’s rights, 
obligations, responsibilities or liabilities under this Agreement. 
  
21. DISCLAIMER OF WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR 
PURPOSE EXCEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT, EACH PARTY EXPRESSLY 
DISCLAIMS, WAIVES, RELEASES AND RENOUNCES ANY WARRANTY, EXPRESS OR IMPLIED, 

INCLUDING, WITHOUT LIMITATION, ANY WARRANTY OF MERCHANTABILITY, FITNESS FOR 
A PARTICULAR PURPOSE OR NONINFRINGEMENT. 
  
22. SEVERABILITY 

  
The invalidity, illegality or unenforceability of any of the provisions of this Agreement shall not affect the validity, 
legality and enforceability of the remaining provisions of this Agreement and this Agreement shall be construed as if 
such invalid, illegal or unenforceable provision was not a part of this Agreement. 

  
23. ASSIGNMENT AND SUB-CONTRACTING 

  
23.1       Assignment. Except as expressly provided herein, neither Party may assign, sub-license, transfer, 
or otherwise dispose of any of its rights or any of its obligations under this Agreement or any part thereof 
or the benefit or advantage of this Agreement or any part thereof without the prior written consent of the 
other Party, such consent not to be unreasonably withheld, conditioned or delayed. 
  
23.2       Subcontracting AV may use subcontractors and shall have full discretion to select the vendors and 
AV’s  suppliers,  subcontractors,  and procure the materials and other services and supplies as necessary in 
completion of the Agreement, provided however that for HAPSMobile to successfully operate the Solar 
HAPS. After the Effective Date [***].  AV will remain fully liable for the work performed and for the acts 
or omissions of any Subcontractor. AV will require any Subcontractor to comply with the terms of this 
Agreement applicable to the obligations of AV that are performed by the Subcontractor. 
  
23.3       AV shall pass through or assign to HAPSMobile any warranties that AV obtains from 
manufacturers of materials that AV obtains from a third party that are integrated into the 
Hardware  Deliverables to the extent that such warranties are transferable. 

 
 

24. COMPLIANCE WITH LAW AND REGULATIONS 
  
24.1       AV to Obtain All Permits. AV shall obtain any permit, licence or other authorisations required by 
any governmental or other regulatory body to enable AV to perform its obligations under this Agreement; 
provided, however, that HAPSMobile shall obtain any permit, licence or other authorisations required by 
any governmental or other regulatory body to enable performance of this Agreement in regards to hardware 
importation,  flight clearance or test range access, or provision of commercial services. 
  



24.2       HAPSMobile to Assist. HAPSMobile shall, on request, provide all reasonable assistance to AV in 
obtaining information regarding local Japanese laws, agreements, regulations, by-laws and requirements, 
including, without limitation, export controls. 
  
25. GOVERNING LAW AND ARBITRATION 
  
25.1       Governing Law. The Agreement is governed by and shall be construed in accordance with the 
laws of the State of New York.  The Parties specifically exclude application of the United Nations 
Convention on Contracts for the International Sale of Goods (CISG), which shall not apply to this 
Agreement. 
  
25.2       Arbitration.  All disputes arising out of or in connection with this Agreement that are not resolved 
in accordance with Article 17.1 shall be finally settled under the Commercial Arbitration Rules of the Japan 
Commercial Arbitration Association by one or more arbitrators, fluent in English and appointed in 
accordance with the said rules. The place of the arbitration shall be Tokyo, Japan and the proceedings shall 
be conducted in English. Each Party shall be responsible for its own costs related to arbitration 
proceedings. 

  
26 HEADINGS. 
  
Titles and headings of Articles and sections of this Agreement are for convenience only and shall not affect the 
construction or interpretation of any provision of this Agreement 
  
27 TEST RANGE AND FLIGHT TEST 
  

(a)         The [***] Prototype aircraft developed and built during Step 2 shall undergo Flight Testing, in 
accordance with the mutually agreed requirements within Attachment E. 
  
(b)         The Flight Test Ranges to be used for conducting Flight Tests shall be selected and mutually 
agreed by the Parties, except the low altitude Flight Test Range shall be solely selected by AV. High 
altitude and long endurance Flight Test Range costs are separate and not included within the Agreement 
work scope, and shall be paid by HAPSMobile. 
  
(c)          In recognition of the inherent risk in an aircraft development program as contemplated by this 
Agreement, and to the extent permitted by applicable law, should a [***] Prototype aircraft delivered by 
AV to HAPSMobile pursuant to this Agreement or any payload provided by HAPSMobile be destroyed or 
damaged (other than de minimis) as an incident of such development, including during the Flight Tests, 
each Party agrees to hold harmless, defend and indemnify the other Party, its officers, directors, employees, 
agents and insurers from and against any and all claims, demands, lawsuits, losses, damages, injuries 
(including personal injury, sickness, death or property damage), expenses (including attorneys’ fees), and 
other liabilities of any kind or nature asserted by each other or their employees, agents, customers or any 
other third party, whether in contract or in tort, or under any statute or otherwise, arising out of or in 
connection with such incident.  After a thorough investigation of such incident, conducted under the joint 
supervision of both Parties, the Parties agree to evaluate in good faith the results of such investigation, and, 
based on such evaluation, to reach a decision whether to continue or terminate this Agreement and the 
development program contemplated hereby.  HAPSMobile shall be solely responsible for the risk of loss 
and damage to the [***] Prototype aircraft and any HAPSMobile payload that occurs during the Flight 
Tests and shall solely be responsible for obtaining insurance coverage, if it so chooses, to insure against any 
loss or damage that occurs to the [***] Prototype aircraft or any HAPSMobile payload during the Flight 
Tests, regardless of the reason for any such damage or loss. 

  
28  LIMITATION OF LIABILITY. 
  
(a) TO THE EXTENT PERMITTED BY LAW, EACH OF AV’S AND HAPSMOBILE’S RESPECTIVE 
LIABILITY IN THE AGGREGATE UNDER THE IPLA AND THIS AGREEMENT,  SHALL NOT EXCEED 
[***] UNITED STATES DOLLARS ($[***]). NOTWITHSTANDING THE FOREGOING, THE PARTIES 
ACKNOWLEDGE AND AGREE THAT THE FOREGOING LIMITATIONS OF LIABILITY FOR 
HAPSMOBILE AND AV REPRESENT THEIR RESPECTIVE AGGREGATE LIMITATIONS OF LIABILITY 



UNDER THIS AGREEMENT AND SECTION 19 OF THE IPLA AND THAT ANY SATISFACTION OF 
LIABILITY BY HAPSMOBILE OR AV, AS THE CASE MAY BE, UNDER EITHER THIS AGREEMENT OR 
THE IPLA SHALL AUTOMATICALLY OPERATE TO REDUCE THE AGGREGATE AMOUNT OF ANY 
REMAINING LIABILITY LIMITATION AVAILABLE WITH RESPECT TO HAPSMOBILE OR AV, AS THE 
CASE MAY BE, UNDER THIS AGREEMENT AND THE IPLA. 
  
(b)  EXCEPT AS OTHERWISE PROVIDED HEREIN, IN NO EVENT SHALL EITHER PARTY BE LIABLE 
FOR ANY INCIDENTAL, INDIRECT, SPECIAL, PUNITIVE, ECONOMIC OR CONSEQUENTIAL 
DAMAGES, INCLUDING BUT NOT LIMITED TO LOSS OF REVENUE OR PROFITS, SUFFERED OR 
INCURRED, AS A RESULT OF THE PRODUCTS OR SERVICES THAT ARE THE SUBJECT OF THIS 
AGREEMENT. LIMITATIONS OF LIABILITY PROVIDED HEREIN WILL APPLY WHETHER THE 
LIABILITY ARISES UNDER BREACH OF CONTRACT OR WARRANTY; TORT, INCLUDING 
NEGLIGENCE; STRICT LIABILITY; STATUTORY LIABILITY; OR ANY OTHER CAUSE OF ACTION, 
AND SHALL INCLUDE A PARTY’S AFFILIATES, OFFICERS, EMPLOYEES, AGENTS, AND 
SUBCONTRACTORS. THIS LIMITATION APPLIES TO THE ENTIRETY OF THIS AGREEMENT. 
  
IN WITNESS WHEREOF the Parties hereto have signed and executed this Agreement on the Effective Date. 
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